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PLEADINGS, DOCKET ENTRIES AND OTHER 

PAPERS. 


498 Filed Jan 14 1949 

IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 

Civil Action No. 4716 - 47 

Edith Maske, 6060 Brooks Road, S. E., Washington, D. C., 

Plaintiff 

v. 

Washington, Marlboro & Annapolis Motor Lines, Inc. 
(also known as W. M. &A. Motor Lines, Inc.) a body 
corporate, 403 - 11th Street, N. W., Washington, D. C. 

and 

Gladys Page, 4911 - V Street, S. E., Washington, D. C., 

Defendants 

Amended Complaint for Personal Injuries 
(Passenger in Bus) 

1. Plaintiff is a citizen of the United States and a resi¬ 
dent of the District of Columbia; that the defendant Wash¬ 
ington, Marlboro & Annapolis Motor Lines, Inc. (also 
known as W. M. & A. Motor Lines, Inc.), is a body corpor¬ 
ate, having agents and doing business in the District of 
Columbia; that the defendant Gladys Page, is an adult 
citizen of the United States and a resident of the District 
of Columbia. 

2. The matter in controversy is within the jurisdiction of 
this Court, in that the amount sued for is more than 
$3,000.00 exclusive of interest and costs. 

3. On, to-wit, July 9, 1947, at or near the intersection of 
4th and E Streets, N. W., in the District of Columbia, the 
defendant motor lines, through its agent servant and em- 


3 


ployee, operated one of its vehicles in a careless and reck¬ 
less manner, so as to cause serious and permanent injuries 
to the plaintiff, who at the aforesaid time and place was a 
passenger in said vehicle, a public automobile bus. 

4. The defendant Gladys Page at the time and place 
aforesaid was also a passenger in said vehicle; that the de¬ 
fendant corporation, through its agent, servant and em¬ 
ployee, operated said vehicle in excess of the speed allowed 

by the traffic laws of the District of Columbia and 
499 recklessly and negligently caused said vehicle td 
come to a sudden and abrupt stop, resulting in de¬ 
fendant Gladys Page’s being forced against the body of the 
plaintiff; that the said defendant Gladys Page was careless 
and negligent in that she had failed to secure a firm and 
proper grip upon the railings and bars provided by the 
defendant corporation for the safety of standing and seated 
passengers; that the plaintiff at the time of the aforesaid 
occurrence was seated and the defendant Gladys Page was 
standing. 

5. That as the result of the aforesaid negligence and caref 
lessness of both defendants, the plaintiff sustained serious 
and permanent injuries to her body; that she also sustained 
shock, mental and physical suffering; that the plaintiff re¬ 
quired the care and treatment of a physician for a longer 
period of time and is still under medical care; that she will 
require future medical care and will continue to suffer froip 
said injuries; that she incurred hospital bills, other medical 
bills and expenses and will in the future continue to incur 
medical expenses; that she sustained loss of salary and will 
incur loss of earnings in the future. 

Wherefore, the plaintiff demands judgment against both 
defendants, or either of them, in the sum of $75,000.00. 

Maurice A. Guervitz 
Attorney for the Plaintiff \ 
Denrike Building 

• #•##*#*»* 


I 
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500 Filed Jan 31 1949 

Answer of Defendant Washington, Marlboro & Annapolis 
Motor Lines, Inc. to Amended Complaint 

First Defense 

The complaint fails to state a claim upon which relief 
may be granted against this defendant. 

Second Defense 

This defendant admits that on July 9, 1947, a bus owned 
and operated by it on which the plaintiff was a passenger 
was traveling in an easterly direction on E Street, North¬ 
west, Washington, D. C., between 6th and 5th Streets; that 
because of the recklessness and carelessness in the opera¬ 
tion of a vehicle in front of said bus, it was necessary for 
the bus driver to apply his brakes in order to avoid a colli¬ 
sion. This defendant denies that there was any negligence 
in the operation of the bus and is without knowledge or 
information sufficient to form a belief concerning the in¬ 
juries and damages and the remaining allegations contained 
in the complaint not herein specifically answered. 

Hogan & Hartson 

By Howard Boyd 

Frank F. Roberson 
Attorneys for Defendant 
Washington, Marlboro & 
Annapolis Motor Lines, 
Inc. 

810 Colorado Building 
Washington 5, D. C. 


502 


Filed Apr 27 1949 

Praecipe 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

i 

the 27th day of April 1949 

Civil Action No. 4716 - 47 j 

i 

Edith Maske 

i 

v. 

Washington, Marlboro & Annapolis Motor Lines, etc. ! 

The Clerk of said Court will enter a voluntary dismissal 
of the aforegoing suit against defendant Gladys Page. 

Maurice A. Guervitz 
Address Denrike Bid. 
Attorney for plaintiff 

********** 

502-A Filed Apr 28 1949 j 

! 

Pretrial Proceedings 

i 

Statement of Nature of Case : j 

Action for personal injuries. 

Plaintiff was a passenger in defendant’s bus. The bus 
came to a sudden stop causing some of the standing passen¬ 
gers to fall. One of these passengers stepped on plaintiff’s 
foot. ! 

Defendant admits that the plaintiff was a passenger and 
that the bus came to a sudden stop. Defendant claims that 
this w r as done to avoid a collision. Defendant, further, 
claims that the other passenger stepped on plaintiff’s foot 
after falling and while trying to right herself into h$r 
proper position. j 

Plaintiff claims she sustained a permanent injury to her 
right foot and has to walk on crutches. 
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Medical expenses claimed amount to $1292.00; loss of sal¬ 
ary claimed amounts to $2,025.40 at the rate of $10.66 a day 
for 190 days. 

Stipulations : 

It is stipulated that the medical bills and statements 
which are being marked may be admitted in evidence with¬ 
out formal proof. 

It is stipulated that traffic regulations, hospital records 
and x-ray photographs may he admitted in evidence without 
formal proof subject to objection as to relevancy and com¬ 
petency. 

It is stipulated that plaintiff will furnish defendant’s 
counsel will copy of Dr. Engh’s report. 

Plaintiff claims that the bus driver was negligent. 
Defendant is to have a medical examination of plaintiff. 
Maurice A. Guervitz Date April 27, 1949 

Attorney for Plaintiff 

Pau. R. Connolly 
Attorney for Defendant 

Alexander Holtzoff 
Pretrial Judge 

It is stipulated that certified copies of leave and employ¬ 
ment records may be admitted in evidence without formal 
proof. 

505 Filed May 16 1950 

Verdict and Judgment 

This cause having come on for hearing on the 10th day of 
May, 1950, before the Court and a jury of good and lawful 
persons of this district, to wit: 

William B. Rumple James L. Warwick 

Lloyd O. Miller Alice M. Jennings 

Edith M. Cabell Mary E. Jones 

Hannah Dennison James B. Smith 

Frank Caggiano Caroline A. Catlin 

Mitchell B. McCorkle Gertrude M. Holden 


who, after having been duly sworn to well and truly try the 
issues between Edith 0. Maske, plaintiff and Washington, 
Marlboro & Annapolis Motor Lines, Inc., a/k/a W. M. & A. 
Motor Lines, Inc., a body corporate, defendant, and after 
this cause is heard and given to the jury in charge, they 
upon their oath say this 16th day of May, 1950, that they 
find the issues aforesaid in favor of the plaintiff and that 
the money payable to him by the defendant by reason of the 
premises is the sum of twenty thousand ($20,000.00) dollars. 

Wherefore, it is adjudged that said plaintiff recover of 
the said defendant the sum of twenty thousand ($20,000.00) 
dollars together with costs. 


Harry M. Hull, 
Clerk , 


By 


By direction of 
Judge McLaughlin 


Dorothy M. Barrick, 
Deputy Clerk. 


• * # 


* * * # 


* 


506 Filed May 22, 1950 

Defendant’s Motion for Judgment N. O. V. or, in the 
Alternative, for a New Trial. 

Comes now the defendant and moves the court under 
Rule 50(b) to enter judgment in its favor on the grounds: 
(1) that there was no substantial evidence of negligence 
upon the part of the defendant to justify submission of the 
case to the jury; (2) that all the credible evidence affirma¬ 
tively established that the defendant was free from negli¬ 
gence to such an extent that reasonable men could not dif¬ 
fer thereon; (3) that the verdict was contrary to the evi¬ 
dence. 

And should its motion for judgment n.o.v. be denied, de¬ 
fendant further moves the court to grant a new trial on the 
grounds: (1) that the verdict was contrary to the weight of 
the evidence; (2) that the court erred in failing to grant 
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defendant’s motion to declare a mistrial upon plaintiff’s 
relevation to the jury that Travelers Insurance Company 
was involved in the case; (3) that the court erred in failing 
to grant defendant’s motion for a mistrial upon the plain¬ 
tiff’s statement that her husband was “mentally ill”; (4) 
that the court erred in failing to grant defendant’s motion 
for a mistrial upon the plaintiff’s statement that she was 
“not financially able” to get medical treatment for her 
ankle; (5) that the court erred in failing to grant defen¬ 
dant’s motion for a mistrial upon the ground that the cu¬ 
mulative effect of the matters referred to in points 2, 3, 
and 4 was so prejudicial as to render a sympathy verdict 
inevitable and to preclude a fair and impartial trial; (6) 
that the excessive amount of the verdict establishes that 
passion, prejudice, bias or sympathy actuated the 
507 jury’s deliberation and its verdict; (7) that the court 
erred in admitting into evidence over defendant’s 
objection, plaintiff’s Exhibit No. 2, the so-called compila¬ 
tion from the records of Dr. E. W. Schwartze; (8) that 
the court erred in denying defendant’s motion to amend the 
pretrial order upon the ground that modification was neces¬ 
sary to prevent manifest injustice; (9) that the court erred 
in excluding defendant’s proffered evidence of the Walter 
Reed Hospital records which directly contradicted much of 
plaintiff’s testimony; (10) that the court erred in admitting 
into evidence over defendant’s objection traffic regulation 
Article VI, Section 34, relative to following another vehicle 
too closely; (11) that the court erred in refusing defen¬ 
dant’s requested instruction No. 1 and instead in charging 
the jury in terms of the “highest degree of care”; (12) that 
the court erred in charging the jury the substance of res 
ipsa loquitur doctrine w r hen the pleadings, pretrial order 
and trial of the case were upon the charges of specific negli¬ 
gence as to speed and sudden stop; (13) that the court erred 
in charging the jury that the duty was cast upon the defen¬ 
dant of showing that a sudden stop was caused by circum¬ 
stances beyond its control while the bus driver was exer¬ 
cising the highest degree of care; (14) that the court erred 
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in charging the jury that the defendant must show: (a) 
that the driver had exercised the highest degree of care to 
avoid a perilous situation and (b) that when confrontejd 
with an unexpected crisis the driver exercised that degree 
of care required of a common carrier operator; (15) that 
the court erred in charging the jury in effect that a failure 
to anticipate the act of another driver may be violation of 
the highest degree of care standard; (16) that the court 
erred in failing to charge defendant’s requested instructioii 
No. 2 on sudden emergency and instead in erroneously in¬ 
structing the jury about the burden upon defendant after 
an “unexpected crisis”; and for other and further reason's 
to be advanced upon the hearing of these motions. 

Hogan & Hartson 

By George D. Horning, Jr. 

Frank F. Roberson 
Attorneys for Defendant \ 
810 Colorado Building 
Washington, D. C. 

• * * * *•***]# 

529 Filed Jun 30 1950 

Order 

A motion having been made to this court to enter a judg¬ 
ment non obstante verdicto, or in the alternative to set asije 
the verdict rendered in this cause, and to grant a new trial, 
and it appearing to the satisfaction of the Court from ail 
the evidence and testimony adduced at the trial in open 
court, and from the oral argument on this motion that the 
verdict and judgment should stand, it is by the Court this 
30th day of June, 1950 

Ordered, Adjudged and Decreed : 

1) That said motion to enter the judgment non obstante 
verdicto be and the same is hereby overruled and denied, j 

2) That said motion to set aside the verdict and judgment 

herein rendered, and to grant a new trial be, and the same is 
hereby overruled and denied. j 



It is Further Ordered, Adjudged and Decreed That said 
verdict and judgment as entered by the Court will not be 
disturbed, but will stand and be entered of record. 

Charles F. McLaughlin, 

Judge. 

Copies mailed to 
Attorneys of record 

• ••••••••• 

530 Filed Jul 11 1960 

Notice of Appeal 

Notice is hereby given this 11th day of July, 1950, that 
Washington, Marlboro and Annapolis Motor Lines, defen¬ 
dant above named hereby appeals to the United States 
Court of Appeals for the District of Columbia Circuit from 
the judgment of this Court entered on the 16th day of May, 
1950 in favor of Edith 0. Maske against said defendant. 

Hogan & Hartson 
By Frank F. Roberson 

Attorney for defendant 
810 Colorado Building 
Washington, D. C. 

• ••# **•**• 

536 Filed May 16 1950 

Defendant’s Requested Instruction No. 1 

The Jury is instructed that the defendant carrier was not 
an insurer of the safety of its passengers, its duty being 
to exercise that reasonable care and caution which would 
be exercised by a reasonably prudent and cautious person 
under the same or similar circumstances. 

Hecht Co. v. Jacobsen, No. 10035, (D.C. Cir. Jan. 16, 
1950). 

Refused. 
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IL 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 

3 Thereupon, Edith 0. Maske, the plaintiff, called 
as a witness in her own behalf, being first duly 
sworn, was examined and testified as follows: 

4 Direct Examination 


By Mr. Bress: 


* * * # * 


Q. Are you married? A. Now? j 

Q. Yes. A. Yes, sir. 

Q. With whom do you live at the address that you have 
given us? A. With my husband and my son. j 


• # * * * • * • • i # 

i 

Q. Where are you employed? A. Veterans Admin¬ 
istration. | 

5 Q. How long have you been employed there? A. 

I have been there five years. 

Q. What is the nature of your employment? A. I am a 
supervisor. 

Q. In what section? A. In the Civil Relief Section. We 
protect the soldiers and sailors and civilian insurance 
policies. 

Q. Prior to July 9, 1947, had you sustained any loss of 
one of our lower limbs? A. Yes, sir, I did. 

Q. When was that incurred? A. In 1945, at Walter Re6d 
Hospital. 

Q. Was that your left leg? A. Yes, sir. 

Q. Was that amputated? A. Yes, sir. 

Q. Can you just tell us why it was amputated, if you 
know? A. I had an injury from a gas explosion in 1929 
and I neglected to have anything done to it. While my 
husband was overseas, I was asked by the Personnel Office 
of the General Accounting Office to go to Walter Reed and 
see if there couldn’t be something done for me. I went 
there and came out an amputation; one on June 6 arid 
another one on the same leg in August, 1945. 
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6 Q. That was as a result of an explosion that 
occurred in 1929 in Carolina, was it? A. No, sir, 

West Virginia. 

Q. Following the amputations in 1945, how high is that 
leg amputated? A. Five inches below the knee. 

Q. And how long have you been wearing an artificial 
lower limb? A. For five years. 

Q. Between the time of the time that you began to use 
the prosthetic leg and the date of this accident which is 
approximately two years, will you state to the "jury what 
was your ability to get around and walk? A. Well, I 
walked well. When I went to Veterans Administration, 
my chief, Miss M. L. Moore, did not even know I was 
crippled. 

Q. Did you, between August of 1945, and July of 1947, 
wear stockings similar on both legs so it is difficult to ascer¬ 
tain you have an artificial limb? A. Yes, sir, to make both 
legs look alike. 

Q. Between 1945 and 1947, were you able to attend your 
work regularly? A. Yes, sir—between when? 

Q. Between the completion of your treatment at Walter 
Reed following the amputation in 1945 and the date 

7 of this accident in July of 1947, I want to know 
whether you attended your work with some degree 

of regularity? A. I lost some work but it was not due to 
my physical condition. It was due to my husband who was 
mentally ill— 

Mr. Roberson: May w T e approach the bench? 

The Court: You may. 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury:) 

Mr. Roberson: I move to withdraw a juror and declare 
a mistrial because the lady is injecting into this case an 
obvious effort to influence the jury and which will likely 
bring that result. It has nothing to do with this case and 
it is prejudicial error. 
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Mr. Bress.: May I reply for the record? 

The Court: Yes. 

Mr. Bress: In my friend’s opening statement to the jury, 
he went so far as to draw some nuances or innuendos that 
this lady was absent from work, particularly Mondays and 
Fridays and that she lost a lot of time before the accident. 

The Court: I think I have heard enough. 

I overrule the motion. I don’t think it should be unduly 
stressed but I don’t think it is error to produce evidence 
to the effect that the plaintiff’s husband is suffering from 
an ailment, whatever it may be, which may cause her 
8 to be away from work. Even a mental ailment ;is 
not sufficient to have the Court withdraw a juror and 
declare a mistrial at this time. 

Mr. Roberson: I reserve my exception. 

The Court: You have your exception. 

Mr. Roberson: In order to minimize the injury that has 
been done, vrould Your Honor instruct the jury of the f^ct 
that the mental illness, which has come out in this case, is 
not to affect the jury one way or another as to the liability 
or amount of verdict in this case? 

Mr. Bress: I would think there is no proper occasion for 
the Court to do that. 

The Court: I see very little possibility of risk of preju¬ 
dice but I am sure counsel could see no objection to it or, 
if he did, he could make objection if he sees fit but, in 
accord with the well recognized view T of a certain attitude 
in the minds of people -with respect to mental ailments, i it 
might possibly have some effect. I think if it isn’t stressed 
any more than it is now, than the reason for the plaintiff 
remaining at home to look after her husband, there would 
be no particular prejudice. I think, however, the request 
is not unusual nor unreasonable under the circumstances 
that I mentioned and I will so instruct the jury. 

(Thereupon, counsel resumed their places at the trial 
table and the following proceedings were had in the hear¬ 
ing of the jury:) 
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9 The Court: Ladies and gentlemen of the jury, the 
point has been made at the conference which you saw 

at the bench that the reference by plaintiff, as the result 
of a question propounded by plaintiff’s attorney, to the 
fact that the plaintiff’s husband is suffering from a mental 
ailment might, in some way, prejudice the defendant’s 
interests with the jury on the ground that it might arouse 
sympathy on the part of the jury for the plaintiff because 
of the fact that her husband so suffered from such an ail¬ 
ment or illness and the jury is instructed that the matter 
of any mental illness on the part of the husband of the 
plaintiff shall not enter into this case and shall not cause 
the jury to take any other view of the fact than if the evi¬ 
dence had not been produced so far as the mental illness 
is concerned. 

Is that agreeable? 

By Mr. Bress: 

Q. I think the last question that you answered for me, 
Mrs. Maske, has already had to deal with your explanation 
of time off from work prior to this accident. 

Now, will you tell the Court and the Jury, apart from 
the disability which you had as the result of the amputa¬ 
tion what your general physical condition was prior to this 
accident during the period of two years that elapsed in 
between the amputation and this accident? A. Well, I 
would say it was good because we live a half a mile 

10 from Capitol Heights and I can walk it in the eve¬ 
ning, every evening I walked home from work. 

Mr. Roberson: I object to that. She should answer the 
question and not make a speech. 

The Court: The answer may stand. 

Proceed. 

By Mr. Bress: 

Q. After the addition of this prosthetic limb and prior to 
this accident, will you tell the jury to what extent you 
engaged in walking? A. I just walked like any other nor¬ 
mal person would. I rode the buses, rode the street cars. 
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Q. Between the place of your residence where your home 
is and the place where you would get off the bus or street 
car in returning from work or walking from your home; to 
the place where you would get that kind of transportation, 
how far is that? A. One-half a mile. 

Q. Prior to this accident, what was your process as to 
whether you walked that half a mile to and from work? 
A. If my son got home from school before I got there, he 
would meet me but if he did not, he could not meet me. 

Q. What would you do ? A. And I would walk it myself 
because there weren’t any taxicabs. 

11 Q. What about in the mornings? How did you 
get to the bus in going to work? A. My son would 

bring me to the bus. 

Q. So that in the mornings, it was not necessary for you 
to walk? A. No, sir. 

Q. Directing your attention now, Mrs. Maske, to the day 
of this accident, July 9, 1947, did you go to work that day? 
A. No, sir, I did not. I was on annual leave. 

Q. What was the occasion of your being on the bus that 
day? A. I had gone to Veterans Administration to pick up 
my check. It was payday and I was leaving for West Vir¬ 
ginia on a vacation to see my mother. 

Q. What time of the day was it and where that you 
boarded the bus ? A. I got on the W. M. & A. Bus on 11th 
Street between D and E, Northwest. 

Q. Is that the place where the terminal is? A. Yes, sir. 
Q. Was it your practice to board this bus at that place 
regularly prior to this day? A. Yes, sir. 

Q. Did the route of that bus take you in an easterly 
direction on E Street? A. Yes, sir. 

12 Q. Will you state to the jury where the bus last 
stopped prior to this accident? A. It stopped at 7th 

and E, Northwest, and picked up passengers, several of 
them. 

Q. So that the record may be clear, the bus was proceed¬ 
ing east on E Street and, as far as you have gone so far, 
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it came to a stop at 7th and E to pick np passengers, is 
that correct? A. Yes, sir. 

Q. When the bus left the terminal just prior to that, will 
you state to what extent there were passengers on the bus? 
A. All the seats were filled and passengers were standing. 
I would say they were standing middleways of the bus and 
more. 

Q. That was at the starting point of the trip, is that cor¬ 
rect? A. Yes; at the starting point of the trip it was 
crowded. 

Q. Between 11th and E and 7th and E where this last 
stop was made, approximately four blocks would be 
covered. Do you recall how many stops the bus made dur¬ 
ing that four-block period to pick up passengers? A. It 
only made the one stop at 7th and E Streets because there 
weren’t any other people waiting at the other stop 

13 and they are not supposed to discharge passengers 
in the District of Columbia. 

Q. What position did you take on the bus when you got 
on? A. I sat right behind the driver. 

Q. And was that seat a long seat that was parallel to the 
side of the bus or was it a perpendicular seat facing for¬ 
ward in the same position the driver was? A. No, it was a 
long seat. 

Q. Can you tell us, in view of the standing passengers 
on the bus which you said were half way back, how many 
passengers got on at 7th and E? A. I would say 

14 between four and five got on. 

Q. When the bus left 7th and E, will you describe 
to us to what extent it was crowded ? A. They were stand¬ 
ing then up until almost where I sat, to the pole that went 
up and down on my right. 

Q. What was the position of the closest passenger stand¬ 
ing near you? A. It was a lady that was standing 
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15 holding onto the seat. She just had her hand touch¬ 
ing the seat, the first seat on the side that I was on. 

Q. That was the left side? A. She was holding onto fihe 
arm that goes out there. There is a hold there. 

• • • • * * • • * i * 

Q. That being the position of the passengers in the fins 
at the time that it was stopped at 7th and E, will you con¬ 
tinue and tell us from that point what happened until the 
time of this accident? A. He picked up these passengers 
at 7th and E Streets, Northwest. Of course, he waited for 
the go sign and he went and he picked up speed 

16 and he went at full speed, I thought, and he crossed 
over 6th Street because he had the go sign and there 

weren’t any passengers there waiting. He knew nobody 
could be discharged so he speeded up again. He was going 
between 30 and 35 miles an hour. He came to 5th Street, 
along at the middle of the block I noticed the sign said 
“Caution” and I just wondered if he was going to cross it 
and he crossed it and it came to a complete stop, a violent 
stop, and this girl that was standing on the front holding 
onto the front seat, she was thrown so far she grabbed 
and grabbed for the poles as she went along. This one pole 
she grabbed for, if she hadn’t finally made the second grab 
she would have been thrown clear through the bus. She 
had on white high-heeled shoes with leather heels and no 
taps on them and she just ground her heel in my ankle, j 
The bus driver went on. He acted like he was going to 
stop and then he didn’t stop. He went on. He pulled over 
slightly like he was going to stop. Then he didn’t stop and 
he went on to 4th Street and E Street before he ever 
stopped and took any names. 

I was crying and begging him to stop and get a police¬ 
man and he wouldn’t even call a policeman for me. 

Q. All right, Mrs. Maske. You have described the man¬ 
ner in which the bus approached 5th Street and you said 
there was a caution sign. What do you mean by a 
“caution sign”? A. Well, it was a yellow sign. 


i 
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Q. What do you mean by “sign”? A. I mean the 
stop light. 

Q. The stop light? A. The stop light, yes, sir. 

Q. And by the caution light, do you mean the amber ? A. 
Yes, sir. 

Q. Before this bus entered the intersection, you say you 
saw the amber light on? A. Yes, sir. 

Q. When the bus entered the intersection, was the light 
amber or otherwise? A. It turned red. 

Q. How far did the bus get east of the intersection of 
5th Street on E ? A. It was just on the edge of it. I would 
say one-fourth of 5th Street when the light turned red. 

Q. When the bus jammed on the brakes and stopped, was 
any part of the rear of the bus near the intersection or had 
it cleared the intersection? A. No, sir, it had never cleared 
the intersection. 

Q. Was the bus then at the time it jammed on the brakes 
in the position of crossing the crosswalk at 5th and E ? A. 
Yes, sir. 

Q. Did you see any reason for the bus to stop? A. 
18 I didn’t see anything, no, sir. 

Q. Was any warning of any kind given to you that 
this violent stop would be made? A. No, sir, there wasn’t. 

Q. Did the lady that stepped on your foot—was she 
thrown as the bus made the stop? A. Yes, sir. 

Q. Were other passengers in the bus also thrown? A. 
Yes, sir. 

Q. Were you thrown? A. Yes, sir. 

Q. Was the stop anything like any other stop you had 
experienced while riding on buses? A. No, sir, it was not. 

Q. When the lady stepped on your foot, did you expe¬ 
rience pain? A. Yes, sir. 

Q. Was it mild or severe? A. It was very severe. 

Q. What did you say, if anything? A. I began to cry. 

Q. Did you cry or say anything sufficiently audible so 
that the bus driver could hear you? A. Sure, I did. I 
begged him to stop. 
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; 

Q. In the corner here just outside the courtroom, 

19 this corner is 5th and E and 4th and E is at that 
corner (indicating). Will you tell us where the bus 

stopped to take names? A. He acted like he was going to 
stop right out there and he didn’t. He pulled on to 4th 
and E and the bus sign. 

Q. When you say “sign”, do you mean the stop light 
or the bus stop? A. The bus stop sign. 

Q. When he came there, what did he do ? A. He stopped 
and took out some pads and said “I am going to have to 
take some people’s names” and he said, “Write down who 
all is hurt. ’ ’ 

I 

*#••#***•# 

The Witness: I began to cry when I was hurt. Anyone 
would who was hurt. I don’t know what I said. I begged 
him to stop. I begged him to stop and get a policeman to 
take me to the hospital and I told him I couldn’t walk be¬ 
cause I didn’t have any legs then. j 

20 By Mr. Bress: 

; 

Q. That is what I wanted to know, whether you had 
told him you wanted him to stop? A. Yes, sir, it was well 
known to him that I was injured. 

Q. Did he take the names of some other people on the 
bus, including you ? A. He picked out a few names that he 
wanted. He didn’t take everybody’s name. 

Q. The speed at which you said the bus was driving, will 
you state what the speed was at the time he jammed on the 
brakes? A. I would say it was between 30 and 35 miles 
an hour. 

Q. Have you ridden in cars frequently during youtf 
experience? A. Yes; I used to operate an automobile 
myself. 

Q. And you still ride in automobiles ? A. Yes, sir. 

Q. Do you feel that by riding in an automobile and look^ 
ing how fast you traverse the ground that you have capa-; 
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city for stating the approximate speed at which you are 
going? A. Yes, sir, I would. 

• ••••••••• 

22 Q. Mrs. Maske, just prior to the sudden stopping, 
as you have described it, was there any horn blown 

by the bus? A. No, sir, I didn’t hear any. 

• ••••••••• 

Q. After you got to your destination—I take it you re¬ 
mained on the bus until you arrived at your destination? 
A. Yes, sir. 

Q. How did you get home? A. I was helped off by two 
men at the bus stop and sat—there is a brick wall—like 
that goes around the school house and the bus stop is right 
at the school house in Capitol Heights—and they set me on 
this brick walling and one of the men called me a 
taxicab. 

23 Q. Did you get home then by way of the taxicab? 
A. Yes, sir. 

Q. When you got to your home, were you able to get out 
of the cab on your own power or did you have to be as¬ 
sisted? A. No, sir, my husband was there. He helped me 
out. 

Q. Will you state whether or not you received any medi¬ 
cal treatment that day? A. Yes, sir; Dr. Schwartze was 
called to our home immediately. 

Q. Is that Dr. E. W. Schwartze? A. Yes, sir. 

Q. W"ho died in November, 1947? A. Yes, sir. 

Q. What time of the day was it when Dr. Schwartze ar¬ 
rived? A. It was around dark when he got there. He had 
been on an emergency call way out beyond Suitland, Mary¬ 
land, somewhere. 

Q. What time of the day was it that this accident oc¬ 
curred? A. It occurred between 4 and 4:09. The bus 
driver told us it was 9 minutes after 4 when we filled out 
our slips. 

Q. What time of day was it when you got home? A. I 
guess it was something after 5 o’clock when I got 
home. 
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24 Q. What time was it when Dr. Schwartze arrived? 
A. It was dark. It was around, I would say,; 9 

o ’clock. 

Q. What treatment did he prescribe for you on that occa¬ 
sion? A. Well, he put me to bed immediately and raised 
my foot because the swelling was very bad and he put some 
kind of bags underneath of them, sandbags, I think he called 
them, and raised my foot up, and put something on it. 

Q. WTiat was the appearance of your foot at that tinje? 
A. It was all swollen and beginning to turn black. 

Q. What part of your foot was turning colored? A. The 
right side, practically on top near the center. 

Q. Did you furnish any treatment to yourself before Dr. 
Schwartze arrived? A. No, sir, I didn’t. 

Q. Did you call him promptly upon your arrival home? 
A. Yes, sir, I did. 

Q. Did he apply any medication of any kind to your foot? 
A. He put something black all over it. I don’t know what 
it was. 

• • * * # # •• • | • 

25 Q. What did Dr. Schwartze do in addition to the 
sandbags and the medication on the outside of the 

foot? What other treatments did he prescribe on that first 
visit, without telling us what he said; just what he did. 
A. He put this black medicine all over it and he elevated my 
two feet higher than my head to get the swelling down and 
he didn’t administer anything else. 

Q. Did he call to see you at any time after that occasion ? 
A. The next day. 

Q. Wliat was the condition of your foot that night with 
respect to whether or not you were suffering pain? A. 
Well, it still stayed swollen an awful lot and severe pain. ; 

Q. Did you get out of the bed at any time during that 
night? A. No, sir, I didn’t. 

Q. How long did you remain in bed? A. I would say ap¬ 
proximately three or four days. 

Q. Was that without getting out for any purpose at all? 
A. Yes, sir. 
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Q. Were your needs taken care of by members of 

26 your family? A. Yes, sir. 

Q. Did you hire any nurse during that period? 
A. My daughter is a nurse. She was called home from Ari¬ 
zona. 

Q. Did she assist you at home during that period? A. 
Yes, sir. 

Q. Was she called home for that purpose? A. Yes, sir. 
Q. Dr. Schwartze came to see you the next day. Will you 
tell us what, if any, difference there was in your condition 
the next day as compared to the night before, as you have 
described it? A. There wasn’t very much more. My foot 
continued to stay swollen. 

• •••*••••• 

A. There seemed to be some bone broken because the 
swelling stayed and I had severe pain. 

Q. How long did you remain in bed before some other 
kind of treatment was administered by Dr. Schwartze ? A. 
It was approximately three days. 

Q. And what was the new treatment that he administered 
at the end of that period? A. I was taken to his office and 
some kind of machine was used and a plaster Paris cast was 
put on me. 

27 Q. When you say “some kind of machines were 
used,” do you know whether they were X-ray or 

fluroscopic? A. Fluroscopic, I would say. I think fluro- 
scopic, I am not positive. 

Q. Was the cast applied at Dr. Schwartze’s office? A. 
Yes, sir. 

Q. How were you moved from your home to Dr. 
Schwartze’s office? A. In an ambulance, Bladensburg Fire 
Squad Department. 

Q. When you returned to your home, were you then con¬ 
fined to bed or were you able to get about the house? A. I 
was confined to bed then for two days. 

Q. And thereafter, in what way w T ere you able to move 
about? A. I was able to walk. They put a heel and a toe 
was put on my cast. 
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Q. Was that what is known as a walking cast? A. Yes, 
sir. 

Q. A steel brace underneath it? A. Yes, sir. 

Q. So you could put some weight on it? A. Yes, sir. 

Q. How big was the cast? A. It came to my knee. 

Q. How far down did it extend? A. It went en- 

28 tirely over my toes. 

Q. So that it was completely covered like a boot? 
A. Yes, sir. 

Q. Was the metal part on which you could put some 
weight was that underneath the cast? A. Yes, sir. 

Q. In getting around after the cast was applied that tight; 
did you need any particular kind of support? A. I needed 
crutches. I 

Q. Did you use crutches prior to that time? A. No, sir, 
I did not. 

i 

Q. Following your amputation at Walter Reed in 1945, 
was there a period there in 1945 where you used crutches or 
a cane? A. Never was; no, sir. 

Q. When you had the new limb attached to your left leg, 
were you able to walk in 1945 without the use of cane or 
crutches? A. Yes, sir. I came out of Walter Reed on Fri¬ 
day and went to work on Monday morning. I didn’t eitheif 
walk with a cane nor crutches. 

Q. Did you use a cane or crutches between your discharge 
at Walter Reed Hospital and the day of this accident? Ai 
No, sir; only to take a shower, I did use my crutches to take 
a shower. 

i 

29 Q. While in Walter Reed as a patient and before 
you were accustomed to the new limb, did you us^ 

crutches in getting about during that time? A. No, sir, I 
didn’t because I didn’t know how to walk on crutches. 

Q. Then was your first experience with crutches follow¬ 
ing this accident in 1947 ? A. Yes, sir, it was. 

Q. How long did the cast remain on your right leg? A. 
Well, the one that Dr. Schwartze put on, it wasn’t left oU 
very long because the swelling continued to be very severe 
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and it was removed. He took me to Providence Hospital, 
had me re-X-rayed and a new cast put on. 

Q. Do you know approximately when that was? A. I 
would say it was—no, I would hate to say. 

Q. Was it during July? A. Yes, it was during July. 

Q. Do you know how long that first cast remained on, ap¬ 
proximately, if you can tell us that? A. I would say almost 
two weeks. 

Q. And when the new cast was applied, how long did that 
new cast remain on? A. Well, not too long because they put 
another one on me again. 

30 Q. You mean a third cast. A. Yes, sir. 

Q. Cast No. 2, that we will refer to as the first cast 
applied at Providence Hospital, was that cast also a walk¬ 
ing cast with a steel brace underneath it ? A. Yes, sir. 

Q. Was Cast No. 3 a similar type of cast? A. Yes, sir. 

Q. Were those casts of the same size, that is, did they ex¬ 
tend as a boot from the toe to below the knee? A. No; the 
last two had the toes out. 

Q. Was that the only apparent difference between them? 
A. That was the only apparent difference, only the last one 
was much heavier. 

Q. Much heavier? A. Much heavier than the other two. 

**•*#••*•• 

31 Q. Well, we will get to a detailed showing of what 
your condition is today but during the period of this 

month following the accident, did you return to work at all 
during that entire month from July 9 to early August? A. 
Well, sometime in August, I forget just when, I was called 
back because I was a supervisor and we had an awful lot 
of work to do. 

Q. You went back sometime in August? A. Yes; because 
I was in a walking cast and my chief thought maybe I could 
come in and give some instructions to the employees. 

Q. Did you go in wearing a cast? A. Yes, sir I did and 
walking on crutches. 

*•••**•••• 
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32 Q. How old are you, Mrs. Maske? A. I was 42 
in ApriL 


36 Q. Did you sustain any mishaps while you were 
back at work which you have attributed to the injury 

to your foot? A. Yes, sir. Last summer, there was an elec¬ 
tric fan fell off the wall and I was standing at a desk. Had 
I had two good legs, I could have moved out of the way but 
I couldn’t move quick enough and it hit me. I was taken to 
the United States Public Health. 

Q. What injury did you have from that? A. I received 
a wrist injury. I threw out my hand to protect myself. 

Q. Did you get over that all right? A. Well, yes. 

Q. Did you have any fall of any kind since you have re¬ 
turned to work that you have attributed to your inability 
to stand on that right foot and if so, will you state the cir¬ 
cumstances of the fall and the time and place? A. Yes; I 
fell in the ladies’ room one time. 

Q. What were the circumstances of that fall? A. I just 
slipped and fell backwards. 

Q. Were you on your crutches at the time? A. Yes, 
sir. 

37 Q. Was there anything in the condition of the floor 
that caused you to slip? A. No, sir. 


• • • • #• * * 

Q. Will you state the circumstances of the fall? A. I 
slipped on the floor and I guess I had walked there before 
and never had slipped, so I attributed it to my ankle. 

• • • # * * *• • i • 

41 Did you receive a bill from Dr. Schwartze for his 
services ? 

The Witness: I did. 

Mr. Bress.: I offer in evidence at this time the report of 
Dr. Schwartze which includes his bill. 

Mr. Roberson: May we approach the bench? 

The Court: You may. j 

I 

i 


i 



26 


(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were had out of hearing of the jury.) 

Mr. Roberson: Your Honor, I ascertained from the gen¬ 
tleman’s widow, that this E. W. Schwartze is not the doctor 
but the son who happens to have the same name. Of 
course, it w r ould not be admissible, sir. I only learned that 
yesterday. Moreover, sir, it is not signed. 

Mr. Bress: This objection comes far too late, if the Court 
pleases. I know the rules of evidences enough not to offer 
a medical report into evidence, but it was stipulated in the 
pre-trial hearing. 

42 Mr. Roberson: We were told it was signed by the 
doctor and this is signed by his son. 

Mr. Bress: It is in the pre-trial order. 

The Court: In the pre-trial order, it is stipulated that 
medical bills and statements which are being marked may 
be admitted in evidence without formal proof. 

Mr. Roberson: Your Honor, at that time we did not know 
that this alleged report signed “E. W. Schwartze” was 
signed by his son. 

Mr. Bress: The report is not signed. It is an abstract 
of the doctor’s records which was explained at the pre-trial 
hearing. 

The Court: These are marked— 

Mr. Roberson: Yes, Your Honor, but we did not know 
the facts with respect to it at the time. 

The Court: It was not signed at the time. 

Mr. Roberson: It was signed “E. W. Schwartze” and it 
was on his letterhead but it was not signed by that man and 
we were misled. 

The Court: This is the instrument itself which was pre¬ 
sented at pre-trial? 

Mr. Bress: That is correct. 

Mr. Roberson: I ask to avoid prejudice that this pre-trial 
order be amended. That report contains a long diagnosis 
by a boy who was not even a doctor. 

The Court: Are you relying on the extent of the 
medical services— 
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Mr. Bress: Precisely. 

The Court: —or are you relying on the statement? You 
are not seeking to introduce the statement in evidence ? 

Mr. Bress: That is what the stipulation was, that this 
report is admissible in evidence and we have no medical 
testimony to cover that period other than this report, ahd 
these gentlemen stipulated to that and it comes too late now 
to try to avoid it. 

The Court: It is stated by counsel and it is upon the rep¬ 
resentation that at the time they entered into the stipula¬ 
tion at the pre-trial conference there were circumstances of 
which they were not aware and of which they have sinpe 
learned, as I understand their representation to be. The 
Court would be of the opinion that you would have a rigjit 
to consider the circumstances and, if they are as repre¬ 
sented and no doubt would have been presented, or it is pre¬ 
sumed they would have been presented to the pre-trial judge 
at the time had they been known, the Court might put him¬ 
self in the same position as the pre-trial judge had be been 
aware of those facts. 

Mr. Bress: I submit the circumstances which prompted 
counsel at pre-trial to ask the Court to admit in evidence by 
stipulation a doctor’s medical report was based on 
44 these facts.: 

One, the doctor died in November of 1947 while he 

' i 

was treating this woman; that he had not submitted any re¬ 
port ; that we do have a report based on his original records, 
and that is why the report is signed by “E. W. Schwartze” 
who is the son and also a doctor, I understand. 

If these gentlemen want now to take the position that the 
original records are not consistent with the report, then I 
have no objection to them bringing the original records to 
Court, but this is the only kind of evidence that we can pos¬ 
sibly produce covering that period and, having stipulated 
about it, I think that it is not subject to modification now 
unless there is a showing of grave prejudice. I do not think 
that such a showing has been made. All they are saying 


| 
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now is that although they knew the man was dead, they 
didn’t know it was not signed by him. It isn’t signed by 
anybody. That was apparent to them when it was handed 
to them. 

The Court: The Court observes in the letter attached to 
the report, which is signed by Mrs. E. W. Schwartze, by her 
name, Annie Andrews Schwartze, that the report is dated 
January 14,1948, and that it states that is a copy of the re¬ 
port compiled from the records of Dr. Schwartze. There is 
no date on the doctor’s statement or the statement to which 
reference is made in the letter, it being a compilation from 
the records of Dr. Schwartze. 

45 Mr. Bress: That is right, sir. There is nothing 
different here today than there was at pre-trial. 

The Court: There would not be any representation at 
that time that this was, although not signed, a copy of some¬ 
thing from Dr. Schwartze which he had signed because it is 
manifestly a compilation from his records. 

Mr. Bress: That is correct. 

Mr. Roberson: But Your Honor, obviously counsel at 
pre-trial, in the position of the defendant, looked at this re¬ 
port. It is signed there “E. W. Schwartze,” whether that 
is the original one he signed or not. 

The Court: Reference in the letter says it is a compila¬ 
tion. 

Mr. Roberson: It does not say who did it. You look at it 
and it is “E. W. Schwartze” and it is very misleading. 

The Court: There is nothing in the compilation to repre¬ 
sent that it was made by Dr. Schwartze. It was also signed 
by counsel at that time. 

Mr. Roberson: It appears there with the word “signed” 
on the line for signature and “E. W. Schwartze” written 
underneath it. 

The Court: But it is a statement compiled from Dr. 
Schwartze’s records. 

Mr. Roberson: Why would the “Signed: E. W. 
Schwartze” appear at all, sir? 
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The Court: Is the other doctor, E. W. Schwartze, 

46 the same name ? 

Mr. Bress: The same name. 

Mr. Roberson: He is not a doctor. 

i 

Mr. Bress: But these gentlemen know, from the trans¬ 
mittal letter, this was never purported to be signed by Dr. 
E. W. Schwartze. 

The Court: It would seem so to me. 

Mr. Roberson: On the contrary, that was our understand* 
ing of it, and I ask now, to avoid prejudice, that the pre¬ 
trial order be amended to that effect. 

The Court: The Court will overrule the request and will 
limit— 

Mr. Roberson: I have no objection to the amount of his 
bill. 

Mr. Bress.: I am offering the letter itself, the medical re¬ 
port. That covers the treatments which we have stipulated. 
We have not brought the original records. I don’t know 
that the original records are now available. 

Mr. Guervitz: May I confer with Mr. Bress? I think I 
can clear this up. 

Mr. Bress: I understand that the original records from 
which this is a compilation are still in the possession of the 
doctor’s widow but, if the Court pleases, that is precisely 
what we wanted to stipulate at pre-trial and we have made 
that stipulation that this summary of the doctor’s 

47 records will be admitted in evidence as though they 
were his testimony. 

The Court: I think the Court will overrule the objection 
and exception will be noted. 

(Thereupon, counsel resumed their places at the counsel 
table and the following proceedings were had in the hearing 
of the jury.) 

Mr. Bress: May the record show, if the Court pleases, 
that this report on the stationery of Dr. E. W. Schwartze 
attached to a letter of January 14, 1948, signed by the doc¬ 
tor’s widow, the report itself being unsigned, is admitted 
pursuant to the stipulation by counsel? 
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Mr. Roberson: I stipulate nothing of the kind, Your 
Honor. I object to it and it is admitted over my exception. 
The Court: It is admitted over the exception of counsel. 
(Plaintiff’s Exhibit No. 2 was received in evidence.) 
(Plaintiff’s Exhibit No. 2 was read to the jury.) 

Mr. Bress: The letter of transmittal sending that is 
signed by the doctor’s widow and the transmittal letter is 
dated January 14, 1948. 

• ••••••••• 

Q. Mrs. Maske, with respect to the present condition of 
your leg, will you tell the Court and the jury, or will you 
demonstrate, first, to the Court and jury what motion 

48 you have in that ankle and how far you can move 
that ankle? A. That is as far as it will work. 

Q. Pull it down as far as you can get it forward. Is that 
as far as you can get it? A. Yes, sir. 

Q. Will you pull it back this way as far as you can get it? 
A. That is as far as I can get it. Something seems to 
hold it. 

Q. For the sake of the record, and you gentlemen did not 
observe, I say that the extreme of motion forward to the 
extreme of motion backward appears to be less than an 
inch, to the eyes of counsel. 

Has that limitation of motion improved at all during the 
last year or two? A. No, sir, it has decreased. 

Q. Are you getting any treatment now for it? A. No, 
sir, I am not financially able. 

Mr. Roberson: May we approach the bench? 

The Court: You may. 

(Thereupon, counsel approached the bench and the fol¬ 
lowing proceedings were had out of the hearing of the 
jury.) 

Mr. Roberson: Your Honor, this is a repetition of a 
prejudicial error in that this time she is asserting 

49 now her financial situation in an obvious effort to 
puff up the case and it cannot be cured by any in¬ 
struction. 
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Mr. Bress: I submit, if the Court pleases, that the an¬ 
swer of the witness, nor was the question, calculated to 
create any prejudice or sympathy. I was looking to find out 
whether she was getting treatment. I was not sure of the 
answer, but her statement as to why she was not is a proper 
explanation with the condition that she has got and my 
knowing that the medical testimony will show she will need 
an operation to make a permanent fusion in the ankle, a 
complete ankylosis, and there must be some explanation of 
why she isn’t getting any treatment. 

The Court: I will overrule the objection and grant; an 
exception. 

• • • * # # •• • • 


57 Cross-examination 


By Mr. Roberson: 

j 

Q. Mrs. Maske, what happened on July 9, 1947, was that 
the lady stepped on your instep, isn’t that correct? 

A. She stepped on my ankle. 

Q. Wasn’t it on the top of your foot? 

A. Yes. 

Q. Have you ever had anyone step on the top of your foot 
before? 

A. No, sir, not that bad. 


• • 


# • * * 


• • 






59 Q. I didn’t understand your testimony about 
using crutches in a shower. When did that begin, 
your using crutches in the shower? A. After this accident. 

Q. You had not used any from the time— A. I can’t get 
in a bathtub now. 

Q. When was your foot amputated, Mrs. Maske? Aw In 


1945. 

Q. You say that was because of an accident in 1929? A. 
Yes, sir. 

Q. You had your foot from 1929 to 1945? A. Yes, sir. 
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60 Did you have a new accident in 1945 ? A. No, sir. 
Q. Had your foot became worse? A. No, sir. 

Q. No worse in 1945 when it was amputated than it was 
back in 1929? A. I was crippled pretty badly in that foot, 
and I went to Walter Reed to see if they could do anything 
for me. 

Q. And they amputated it? A. Yes, sir. 

Q. That was the time? A. Yes, sir. 

Q. You say the original accident was a gasoline stove ex¬ 
plosion. A. Yes, sir, in 1929. 

Q. In your own home ? A. Apartment. 
*••**••••* 

63 Q. And the bus stopped there and this lady got on? 
A. Yes, sir. 

Q. Where did she stand with respect to you? A. She 
stood at the first seat. The others went beyond her, and 
she stood at the first seat that faced towards the driver. 

Q. You have a clear recollection of where she was stand¬ 
ing? A. Yes, sir. 

Q. How close was she to you? A. Well, she was stand¬ 
ing back at the first seat, and I was sitting on the side 
seat. 

64 Q. There is no question in your mind about where 
she was standing? A. Yes; she was standing at that 

first seat that faced the driver. 

Q. On the same side of the bus as you were on? A. Yes, 
sir. 

Q. Mrs. Maske, don’t you remember coming up to my 
office about nine months after this accident and telling us 
how it occurred? A. Yes, I remember it. 

Q. You were telling us to the best of your recollection 
about it? A. Yes, sir. 

Q. Let me refresh your recollection by referring to page 
28 of that deposition. I asked you this question: 

“Q. Where was this lady standing whom you say fell 
against your ankle ? 
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“A. Well, I can’t say positively where she was standing 
because, after all, I don’t know people. There are too many 
people riding these buses.” 

I asked you that question and you gave me that answer, 
didn’t you? A. I guess I did. 

Q. But you have since become positive where she 

65 was standing? A. I have thought the accident all out 
due to the fact that I had to know exactly when and 

where. 

Q. So you are surer of it now than you were about nine 
months after the accident on March 13, 1948. Is it clearer 
to you? A. Yes, sir, it is clearer to me. 

Q. Do you recall that the bus stopped for the stop light 
at 6th Street? A. No, sir; there weren’t any passengers 
getting on there. 

Q. I didn’t ask that. I asked if it stopped for a traffic 
light. There is a traffic signal at the intersection, isn’t 
there? A. No, it didn’t stop at the traffic signal. It had the 
go sign through 6th Street. j 

Q. You are certain of that? A. Yes, sir. 

Q. Isn’t it a fact, Mrs. Maske, that the accident happened 
just after it had passed 6th Street before it came to 5th? 
A. No, sir, it did not. It happened right at 5th Street. 

Q. Couldn’t you be wrong about that, Mrs. Maske? A. 
No, sir, I couldn’t be wrong about that. 

Q. Do you know where Georgetown Law School is? 

66 A. Yes, sir. 

Q. Where is it? A. It is on 6th, between 5th 

and 6th. 

Q. It is on E? A. On E, between 5th and 6th. 

Q. Isn’t it a fact that this accident occurred somewhere 
around Georgetown University Law School? A. No, sir; 
upon my honor it did not. 

Q. You couldn’t be wrong about that? A. No, sir. 

Q. Mrs. Maske, did you see this car pull out in front of 
the bus that had stopped? A. No, sir, I did not. 

Q. You don’t deny that that did not happen? A. No, sir, 
I don’t. 



34 


Q. Were you looking ahead? A. Yes, sir, I was watching 
that stop sign, traffic light, I should call it. 

Q. Were you looking in the same direction the bus was 
traveling? A. Yes, sir. 

Q. And you say there was no car there? A. I wouldn’t 
state positively there wasn’t any car there because I was 
hurt. 

Q. Did you look before the accident? A. But I 

67 didn’t see a car there. I looked before the accident 
and I didn’t see any. 

Q. Did you again look after the accident? A. I was hurt 
so badly that I didn’t look, no, sir. 

Q. Were you looking at the time the bus came to the sud¬ 
den stop, as you have characterized it? A. Yes, sir, I was. 
Q. And there was no car there then? A. No, sir. 

Q. What lane of travel was the bus in with respect to the 
curb and the middle of the street? A. It was in the center 
lane. 

Q. In other words, there was a lane of parked cars to his 
right, and a lane of moving traffic to his left, and he was in 
between those lanes? A. Yes, sir. 

Q. What gear was the bus traveling in at the time of the 
accident? A. I couldn’t tell you that. 

Q. He had not gathered maximum speed, had he ? A. He 
had, indeed. He was traveling at a high rate of speed be¬ 
cause he had the go sign at 6th Street. 

Q. Did he slow down for that intersection? A. No, sir. 

Q. How about for the 5th Street intersection? A. 

68 No, sir; he had the caution sign which was on at the 
traffic light, and I just watched to see if he was going 

to cross that light, and he did. 

Q. Which traffic light are you referring to ? A. The cau¬ 
tion, the yellow. 

Q. At which intersection? A. At 5th Street, where the 
accident occurred. 

Q. And you are sure that is the traffic light you mean? 
A. Yes, sir, I am. 
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Q. Mrs. Maske, previous to today, you have told other 
people there was a near collision with a car which caused 
your fall, haven’t you ? A. I have not. 

i 

By Mr. Roberson: 

Q. Specifically, you told Dr. Schwartze, your own physi¬ 
cian, there was a near collision, didn’t you? A. I did not, 
no, sir. 

Q. Do you recall on July 17, which would be nine days 
after this accident, that representatives of the defendant; 
came out to see you at your home? A. No, sir, I do not. 

Q. You don’t deny he came out to see you, do you? 

69 A. Yes, sir, I do. 

Q. I wish to refer you to his name, Mr. J. P. White.: 
A. I am sorry, I didn’t see him. 

Q. You are certain he didn’t come and talk to you? A. 
Absolutely. 

Q. Didn’t you sign a paper for him at that time about! 
this accident? A. No, sir. 

Q. I show you a paper and ask you if that is not your, 
signature? The paper is dated July 17, 1947. A. That is, 
my signature and that is a piece of paper that come from 
my home. 

Q. You signed that, did you? A. That is my signature, 
but I signed it for Dr. Schwartze. 

Q. That is likewise your handwriting, isn’t it, the whole 
statement? A. Absolutely not, no. That is my signature, 
though. 

Q. That appears on the last line of this statement? A. 
Yes, sir, but I did not write that. That is not my writing, 
but that is my signature. 

Q. Was the writing on the paper at the time you signed j 
it? A. No, sir, it was not. 

70 You signed a blank piece of paper? A. Yes, sir, 
for Dr. Schwartze, because he said that the W. M. 

& A. wanted to check to see if I was the same person that 
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was injured that signed the slip on the bus and was injured 
was his patient. 

Mr. Roberson: I will ask that this statement be marked 
Defendant’s Exhibit 1 for identification. 

(The document was marked Defendant’s Exhibit No. 1, 
for identification.) 

• •••*••••• 

Q. Can you answer my question whether she stepped on 
your foot when she swung forward or after she had com¬ 
pleted her swing forward in trying to regain her balance? 
A. No, sir, she swung forward. She would have gone right 
through the front of the bus if she had not regained her 
grip. She not only stepped on my foot once, but three 
times. 

71 Q. All on the top of your foot? A. Yes, sir. 

• *#•**••*• 

Q. You say that other people on the bus were thrown? 
A. Yes, sir. 

Q. Besides this lady. Did you see them outstretched? 
A. I wouldn’t say they were thrown down, but they were 
thrown. 

Q. What do you mean by “thrown”? A. Well, they all 
grabbed for something and some of them, I couldn’t see be¬ 
cause I was hurt. 

Q. You testified that people were thrown. A. Yes, sir. 

Q. Do you know whether they were thrown out of their 
seats or on the floor or whether they were thrown at all? 
A. They were thrown, yes, sir. 

###*•••#** 

Q. Mrs. Maske, I believe you testified here earlier 

72 today that at the time of this accident, there was no 
visible difference between your right and left legs, is 

that true? A. What do you mean, sir? 

Q. Well, with reference to your artificial foot, in other 
words, you said the casual observer wouldn’t notice any 
difference between your right and left ankle. A. I said that 


37 


I wore under-hose on each leg in order to make both legs 
look alike or something as near alike, anyway. 

Q. On the date of this accident, the appearance of youir 
left leg was as though there was some bandage on it, isn^t 
that true? A. No, sir. It is the under-hose I wear. There 
was no bandage. On this one (indicating), they might have 
seen a bandage. 

Q. On the left one? A. Yes, sir. 

Q. What I am trying to get at is, was there any distinc¬ 
tion? When they looked at it, did they see the bandage on 
both ankles? A. No, sir, because I did not have any band¬ 
age on it. I didn’t have any reason to. 

Q. You had the type of hose that appeared to be a band¬ 
age? A. Yes, sir. 

73 Q. And you had those on both legs? A. Yes, sii, 
that is right. 

Q. After this accident, you say the bus driver pulled on 
down in this block outside the window here between 5th and 
4th? A. Before he stopped to take our names, yes. 

Q. You say he made a momentary pause as if to stop. 
Where was it then? A. Just right out there beyond 5th 
Street after he started up again. 

Q. Are you familiar with where the Court of Appeals 
Building is, that is, the building on the southeast corner of 
the intersection of 5th and E? A. It was just about in 
there that he made this abrupt and violent stop, and that 
occurred at the intersection almost at 5th Street. Half df 
the bus stuck back out in 5th Street, and then in just a fe# 
seconds he started on and he acted as if he were going to 
pull over to the curb and stop. Then he pulled on down to 
4th and E Street, and stopped at the W. M. & A. bus stop. 

Q. He didn’t make any stop before he got to the Juvenile 
Court Building? A. Before he got to the bus stop down' 
here, he did not. 

Q. Then what happened after he came to that stop? 4 - 
He got out and got some pads of paper out and asked 

74 the ones that were injured to sign it. 
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Q. Was he courteous about that? A. Well, yes; I guess 
in his tone of voice he was. 

Q. I mean he was pleasant to you and the other passen¬ 
gers, was he not? A. He didn’t say anything to me. 

Q. There was no unpleasantness towards you from him, 
was there? A. No. 

Q. On the contrary, you upbraided him about the acci¬ 
dent? A. No, sir, I was not. He had his duty to do. He 
was the driver. 

Q. Didn’t you upbraid the driver there when he did come 
to a stop because of your injury? A. I was crying and 
begging him to get me aid or get me a policeman. That is 
all the upbraiding I did. 

Q. You weren’t unpleasant at all in your attitude toward 
him? A. No, sir, I was not. 

Q. The driver refused to let you get off? A. I didn’t ask 
to get off. 

Q. Didn’t you ask to go to the hospital? A. I asked to be 
sent to the hospital. I asked him to get a policeman and 
send me to the hospital. 

75 Q. What was his response to that? A. He didn’t 
pay any attention to me. 

Q. He ignored your request? A. Yes, sir. 

Q. Did any of the fellow passengers protest at that treat¬ 
ment? A. No, sir. 

Q. Did anybody else claim any injury from this accident, 
so far as you know? A. There were several of them 
claiming they were hurt but, after it was over with, why, 
they didn’t seem to be hurt. I don’t know why. 

Q. You gave the impression this morning that he picked 
and chose the persons whose names he took. A. Yes, I 
think he did, sir. 

Q. Did you intend to do that? Did you intend to convey 
that thought? Didn’t he just hand out slips and ask the 
people for their names? A. There are a lot of people, you 
see, who won’t take slips on buses, you know. 
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Q. Answer my question. Didn’t he just go around and 
pass out slips to any and everybody who would take them? 
A. He asked them to take them. 

Q. Those that would, took them and signed them 

76 and handed them back? A. Yes, sir. 

Q. He had no way of forcing them to sign that 
paper, did he, or get their names? A. No, sir, he didn’t. 

77 Q. When did you say that Dr. Schwartze first 
came to give you medical attention? A. That same 

night sir. 

Q. Are you sure of that, Mrs. Maske? A. Yes, sir, I am* 
Q. I suggest to you that the doctor didn’t see you until 
July 18, which was nine days after this accident. Doesn’t 
that refresh your recollection? A. No, sir. He was called 
that same night and he came to our house. He got there 
around 9:00 o ’clock at night. It was dark and he said he 
had been at Suitland, Maryland, on an emergency call, be+ 
cause I not only called once but we called two or three 
times. i 

Q. Mrs. Maske, I don’t want you to make a mistake abouij 
this: Isn’t it a fact it was some ten days that had passed—: 
Mr. Bress: One moment, please. 

The Witness: No, sir. 

•***••**# •: 

78 Q. You couldn’t be mistaken about the first time 
you saw the doctor for treatment of this ankle? A. 

No, sir, I could not, and he also saw me the next day. 

Q. That would have been the—if the accident, you say,; 
was on the 9th— A. Yes, sir, the next day was the 10th. 

Q. The 10th, on what day did he have you X-rayed? 
A. I couldn’t just state the date. 

Q. Was it within two or three days after the accident? 
A. No; it was several days because he kept me in bed with 
my foot propped up. 
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Q. What do you mean by ‘ ‘ several days ’ ’ ? Could it have 
been as much as a week? A. It wasn’t a week, but it was 
almost a week. 

Q. W 7 here did you have the X-rays taken when they 

79 were taken; the first X-rays? A. As far as X-rays, 
I had them taken at Providence Hospital. 

Q. That was your first set of X-rays? A. Well, I had 
some kind of a machine, some kind of a light or something 
at Dr. Schwartze’s office, and I took that to be an X-ray. 

Q. The X-rays at Providence Hospital, are they the ones 
that you were talking about that were taken approximately 
a week or less than a week after the accident? A. No, I am 
not. 

Q. W 7 hen were the ones taken at Providence? A. They 
were about the latter part of the month. 

Q. When did you go to Dr. Schwartze’s office? A. I was 
taken in an ambulance by the Bladensburg Fire Squad. It 
was approximately a week after the accident. 

Q. And during that week, Dr. Schwartze had been to see 
you only twice? A. No, sir, I couldn’t say how many times. 
He was there several times. 

Q. More than twice? A. Yes, sir. 

Q. Did you have two sets of X-rays taken at Providence 
Hospital? A. Yes, sir. 

• •*•••••#• 

80 Q. There was no cast on your foot at the time of 
the first X-ray? A. No, sir. When I was at Dr. 

Schwartze’s office, he took some kind of a machine, a 
fluoral—I don’t know what you call it, the medical term, and 
then he put a cast on it. 

81 Q. Can you tell us, Mrs. Maske, what the first day 
of your return to work was after the accident? A. I 

returned sometime in August, the latter part of August. I 
couldn’t just tell you what day. 

Q. It was early in August, wasn’t it? A. Well, I was 
called back on duty, as I stated before. I don’t know just 


what day, but I was called back on duty to give some in¬ 
structions to my employees. 

Q. Could it have been the 5th? A. It could have been, 
yes, sir. 

Q. What was the date of your last treatment from Dr. 
Scbwartze? A. I couldn’t say that. It was shortly soihe 
time before he died. 

Q. He was ill for a month or more before he died? A. 
Yes, sir. 

Q. He didn’t treat you during that period? A. No, 
sir. 

82 Q. You were without a doctor then? A. It was 
about the first part of October, if I remember right, 

or the latter part of September. 

Q. And the next doctor that gave you any treatment was 
who, Dr. Frohman? A. Yes, sir. 

Q. W 7 hen did he begin to treat you? A. Around the lat¬ 
ter part of November or the first part of December, in 1947. 

i 

# # * #• # * # • j • 

i 

i 

83 By Mr. Roberson: 

i 

Q. Mrs. Maske, do you recall receiving a medical re¬ 
port form for Dr. Schwartze to fill out about your acci¬ 
dent and sending it in to the defendant? Do you remember 
getting that form ? A. I remember writing out a form for 
Dr. Schwartze. 

; 

Q. Dr. Schwartze filled it out himself, and then you sent 
it in, the medical form, I am speaking of, isn’t that correct? 
A. No, sir. 

Q. I show you a piece of paper here marked “Medibal 
Report.” Wasn’t that paper sent to you and you had I)r. 
Schwartze sign it and then you sent it to us, or to your 
lawyer? A. No, sir, Dr. Schwartze must have sent that in 
himself. 

Q. You have seen that before, haven’t you? A. No, sir, 
I never. 
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Q. Look up there where it says “Occupation”—“Super¬ 
visor.” Isn’t that your handwriting? A. No, sir, it is not. 
Q. It is not your handwriting? A. No, sir. 

Mr. Roberson: I want this marked for identification as 
Defendant’s Exhibit 2. 

84 (The medical report was marked Defendant’s Ex¬ 
hibit No. 2, for identification.) 

By Mr. Roberson: 

Q. This is Dr. Schwartze’s signature on here, isn’t it? 
A. I couldn’t swear to Dr. Schwartze’s signature. 

Q. You are not familiar with it? A. I am familiar with 
it, yes, but I couldn’t swear to it. 

87 Q. Mrs. Maske, you have seen Dr. Schwartze’s sig¬ 
nature, haven’t you? A. Yes, sir. 

Q. Doesn’t this signature on Defendant’s Exhibit No. 2 
for Identification look like his signature to you? A. You 
know, sir, I am under oath. I would hate to say. 

• #•••••#•• 

88 Q. I have several times asked you and I want to 
know if, in your opinion, that looks like Dr. 

Schwartze’s signature? 

The Witness: No, sir, I don’t know. 

By Mr. Roberson: 

Q. I didn’t ask you if you knew. What is your opinion? 
A. You want my opinion? 

Q. As to whether that “E. W. Schwartze” signature is 
his signature. A. It doesn’t look like it. 

Q. It does or does not? A. It does not, sir. 

89 Q. I don’t believe that is responsive to my ques¬ 
tion. I want to know if it isn’t a fact that you had 

lost many days from your attendance at the Veterans Ad- 
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ministration between January, 1947, and July 9 when this 
accident occurred. That is a fact, isn’t it? A. I had lost 
several days. 

Q. Wasn’t it as many as 30? A. Well, it could have been 
because we are allowed 26 days of annual leave a year. 

Q. And it is your habit to take all of your annual leave 
and all of your sick leave? A. Yes, sir, I have to, some¬ 
times. 

Q. After the accident, you also missed a great deal of 
time I believe you testified. That is true? A. Yes, sir. j 

Q. It is a fact, isn’t it, Mrs. Maske, that you have lost 
more Mondays and Fridays than any other days? A. Yes, 
sir, I have. You want to know the reason? 

Q. You have answered. Thank you very much. 

Mr. Bress: Let her explain her answer, please. 

By Mr. Roberson: 

Q. Some of the time that you have lost since the 
90 accident, of course, you have been taking care of 
your husband. That is true, isn’t it? A. No, sir. I 
have had to use so much time for myself that I—he is being 
taken care of by the Parole Officer from Perry Point, Mary¬ 
land. I don’t have to take care of him. 

Q. You have answered, thank you. 

Mrs. Maske, I want to ask you again with reference to 
Mr. J. P. White. A. Yes, sir. j 

Q. Representing the defendant. Isn’t it a fact, Mrs. 
Maske, that on July 17 he came out to see you and at that 
time you stated that the bus stopped suddenly due to the 
fact that a coupe cut out in front of the bus and the bus 
stopped suddenly to keep from hitting the coupe? A. I 
didn’t see Mr. White. I don’t know any Mr. White. 

Q. Did you make the statement as I have just read you? 
A. No, sir, I did not. 

Q. Mrs. Maske, you had had arthritis in this right foot 
sometime prior to July 8, 1947, hadn’t you? A. No, sir. 


i 
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Q. You never had any arthritis in that foot, that right 
foot? A. No, sir. 

91 Redirect Examination 

By Mr. Bress: 

Q. Mrs. Maske, did you ever have any trouble with your 
right foot or ankle at any time prior to this accident? 
A. No, sir, I didn’t. 

Q. Did you ever receive any medical treatment on ac¬ 
count of your right foot or ankle any time prior to this 
accident? A. I might have sprained it sometime when I 
was a kid or something. 

Q. You aren’t aware of it? A. No, sir. 

Q. Mr. Roberson said something about you having taken 
Mondays and Fridays off more than other days. I would 
like you to explain to the jury why that coincidence exists. 
A. In the Government, work slacks up on Friday and does 
not get started good until Tuesday morning and I was ad¬ 
vised by my chief if I had to take days at all to try to be on 
Tuesdays, Wednesdays and Thursdays and take Fridays 
and Mondays so I would have a long week-end off and rest. 
That is why I took Fridays and Mondays mostly. 

Q. Tuesdays, Wednesdays and Thursdays, you tried to 
make it your business to be present? A. Yes, sir. 

Q. And by working on that kind of a schedule, have you 
repeatedly gotten an excellent efficiency rating at the 

92 Veterans Administration? A. Yes, sir, I have. 

• *•••••*•• 

96 By Mr. Bress: 

Q. As the bus was proceeding in an easterly direc¬ 
tion on E Street, I would like you to tell us, if you can, 
where the left side of the bus was with respect to the center 
line of E Street. A. It was right at the center of the white 
line. 
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By Mr. Roberson: 

*#•*****•« 

97 Q. Just one other thing: Were you ever injured 
in a railroad accident? A. Railroad accident? 

Q. Yes. A. No, sir. 


100 Q. Mrs. Maske, you were formerly married to Mr. 
A. C. Pearce, were you not? A. Yes, sir. 

• *#•***** • 

Q. And you were known by that name when you worked 
at the Maritime Commission from December 15, 1941, until 
September, 1942? A. Yes. 

• •#*#****;* 


103 I. Phillips Frohman was called as a witness by 
the plaintiff and, being first duly sworn, was ex¬ 
amined and testified as follows: j 

Direct Examination 

By Mr. Bress: 


Q. Your name is Dr. I. Phillips Frohman? A. That is 
right. 




* 


* 




105 Do your records show when you first saw Mrp. 
Maske? A. Yes. 

Q. I think we will get at it more accurately that way 
A. November 22,1947. 

Q. Who referred her to you, if you know? A. I 

106 believe a co-worker, a patient of mine who worked 
at the place where Mrs. Maske worked. 

Q. Did you obtain the history that she had been previ¬ 
ously treated by Dr. Schwartze? A. Yes. 

Q. And what did your examination at that time reveal? 
A. At the time I saw Mrs. Maske, she showed a swelling of 
the ankle, the right ankle and the foot, with some tender¬ 
ness to pressure and some crepitation; or better than 
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crepitation, a simple word would be clicking of the foot in 
motion. She also bad a limp on that lower extremity; right. 

107 A. Examination at this time—if I may read it— 
examination at this time revealed an extreme swell¬ 
ing and tenderness of the right ankle and a slight limp 
when she walked. 

Q. Did you check the history and X-rays to ascertain 
what fractures, if any, she had in that foot? A. We checked 
the X-ray report at Providence Hospital and the verbatim 
report is in my report sent to the attorney and at that time 
the X-ray of July 21, 1947, showed a well marked arthritic 
condition of the ankle and posterior tarsal joints with some 
ankylosis. 

On July 22, three X-rays were taken. There was 

108 definite destruction resulting from some infectious 
process in the ankle joint. 

*•**•**##• 

113 By Mr. Bress: 

Q. Doctor, now I ask you, to make it short, do you 
concur in your own interpretation of the X-ray plates with 
the opinion of the X-ray specialist at Providence Hospital 
as you have read his interpretation? A. Yes. 

118 Edith 0. Maske resumed the witness stand and 
was examined and testified further as follows: 

Mr. Roberson: Will you mark this paper for identifica¬ 
tion Defendant’s Exhibit No. 3? 

(Application for employment of the plaintiff was marked 
Defendant’s Exhibit No. 3 for Identification.) 

Recross-examination—Continued 

By Mr. Roberson: 

Q. Mrs. Maske, I show you an application for employ¬ 
ment marked Defendant’s Exhibit No. 3 for Identification 
and ask you if you recognize it? There are two pages. 

• •*••••••• 
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119 Q. Will you answer the question? A. Yes, sir, 
that is my handwriting. 




120 A. Yes, sir, that is my handwriting. 

Q. It consists of two pages and the whole thing is 
in your handwriting? A. Yes, sir. 

Mr. Roberson: For the purpose of the record, this is De¬ 
fendant ’s Exhibit No. 3 for Identification, a part of tlie 
official records of the Maritime Commission produced in re¬ 
sponse to a subpoena duces tecum. | 

• * * * # « » * * ; • 


123 Mr. Bress: Subject to the production by the clerk 
of the records at Providence Hospital, who is on her 
way here now and subject to the production of testimony 
concerning the physical condition of the plaintiff tomorrow 
morning, the plaintiff rests. 

Mr. Roberson: Gladys Page: 


Thereupon Gladys Page was called as a witness by tiie 
defendant and, being first duly sworn, was examined arid 
testified as follows: 


Direct Examination 

i 

By Mr. Roberson: 

124 Q. Your name is Mrs. Gladys Page? A. Yes. 

* • * * * # * * # | • 

Q. Calling your attention to July 9,1947, were you a pas¬ 
senger on a W. M. & A. bus going out in the direction 

125 of the Southeast? A. Yes, sir. 

• • * * # * * • • * 

126 Q. Mrs. Page, do you recall any stops for traffic 
after you got on the bus; for traffic lights, that is? 

A. I don’t recall. 

Q. Do you recall later on stepping on a lady’s foot? 
A. Yes, sir. 
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Q. Where did that take place on E Street? A. Well, it 
seemed to me it was soon after we got on; possibly the next 
block. 

Q. And you got in the bus between 6th and 7th? A. That 
is right. 

Q. Will you relate to us the circumstances of your 
stepping on this lady’s foot; what happened? A. You 
mean the whole story? 

Q. Yes. A. Well, my niece, who was eight years old at 
the time, was standing in front of me and, of course, she 
was not so tall as I was and she held the pole below me and 
I had hold of it above her. My sister was standing on the 
other side of me but just as the bus had gotten into 
127 full motion, w'hy a taxi cut in from the right in front 
of the bus and the bus had to come to a sudden stop 
and threw' all of us. 

Q. And is that the time that you were thrown forward? 
A. That is the only time I swrung forward. 

Q. What happened after that, Mrs. Page? Did you have 
a conversation w r ith this lady? A. All I said was that I 
was sorry; very sorry. 

Q. What did the bus do at that time? A. As I recall Mrs. 
Maske—I didn’t know that w-as her name at the time—the 
lady that I stepped on said she was hurt and the bus driver 
said that he would make a report of it and he asked us to 
write down the circumstances. 

The driver pulled across the street though, I do recall, 
after he stopped for the light and pulled across the street 
and took our names and addresses and the details. 

Q. Is your recollection clear that this accident happened 
in the middle of the block, that is, between intersections as 
distinguished from across the street? A. That is right. 

Q. Mrs. Page, did you hear any request of Mrs. Maske to 
the bus driver to call the police or take her to the hospital? 
A. No. The only thing I heard was she said she was hurt. 
• •••*••••• 
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128 Q. Do you recall whether or not the lady called 
out at the time you stepped on her foot or screamed 

or anything of that sort? A. I don’t remember. 

Q. Mrs. Page, how about the speed of the bus at the 
time immediately prior to coming to a sudden stop? Was 
it excessive or what was it? A. I would say it was normal 
for the time there. I don’t believe he was speeding. X 
mean I don’t think he was speeding and I don’t think that 
he stopped. I think he was going his normal speed. 

• •••*••••# 

By Mr. Bress: 

Q. Do you know what the normal speed is of that bus 
going on E Street at 4 o’clock in the afternoon? A. No; X 
have no idea. It is just what I presume. 

Q. Do you drive a car? A. I have. 

«#•#*##•#« 

1 

129 Q. When you got on the bus, as I understand it, 
the bus started up and continued in motion and got 

up to what you say was a normal speed and made no stops 
until this stop which caused you to be thrown. A. As I re¬ 
call. I am not sure. 

130 Q. Did the bus make any stops for lights or to pick 
up passengers between the time that you got on until 

the time of the accident? A. I don’t think so. I am not 
sure but I don’t think so. j 

Q. You said on your direct examination that you recall 
stepping on the lady’s foot and it seemed to you that it was 
soon after you got on, possibly the next block. You are as-- 
suming that it was possibly the next block because not much 
time elapsed between the time you were on and the time 
that this accident occurred? A. That is correct. 

Q. And in the position that you were in on the bus, you 
didn’t observe what intersections were being crossed while 
it was in motion and prior to the impact? A. That is pos¬ 
sible. 
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Q. Did you have any sensation of the bus crossing the 
street car tracks just before the sudden stop? A. No, sir. 

Q. The stop of the bus was not a usual stop, was it? It 
was not a normal stop? A. No, sir. 

Q. It was an abrupt, sudden, violent stop that threw you 
from your holding position forward sufficiently to 

131 step on this lady’s foot? A. That is correct. 

Q. You said something about a taxicab, Mrs. Page, 
but you didn’t tell us very much about it. Would you tell 
us where this taxicab was when you first saw it? A. When 
I first saw it, it was cutting directly in front of the bus from 
the right. 

Q. And isn’t it a fact that the bus was traveling on its 
proper right-hand side of the street but the left-hand side of 
the bus was just about at the center line of E Street? Do 
you know that or don’t you? A. No; I don’t believe I could 
state that. 

Q. Do you know whether or not there was room between 
the right side of the bus for there to be one lane of moving 
traffic and one lane of parked car traffic? Do you know 
that? A. I believe so. 

Q. And when you first saw this taxicab it was in front of 
the bus, was it not? A. Not completely. It was cutting 
over when I saw it. 

Q. It was in motion. A. The taxicab? 

Q. Yes. A. Yes, sir. 

132 Q. And was going faster than the bus ? A. It was 
going faster but the bus—I guess it would be going 

faster because it did cut out. 

Q. What I want to ask you is how fast was that taxicab 
going? A. I have no idea. 

Q. Did you see the taxicab slow down at all? A. No. 

Q. So that the taxicab was passing the bus at a speed 
faster than the bus on the right of the bus? A. No, not ex¬ 
actly. The taxicab pulled directly in front of the bus. 

Q. But at a faster speed than the bus? A. I couldn’t say 
that because the bus had to stop,— 


51 


i 


i 

i 

i 

Q. But you— 

Mr. Roberson: Let her finish her answer. 

The Witness: If the taxi had been going at a faster speed 
the bus would not have had to stop and the bus absolutely 
had to stop. 

| 

By Mr. Bress: 

Q. And the taxi, however, never did slow down or stop* 
did it? A. No. 

Q. The taxi cut around in front of the bus and kept on 
going, is that correct? A. That is correct. 

133 Q. And you didn’t get any clear view of the taxi-f 
cab at any time but you merely saw it out of the cor¬ 
ner of your eye, isn’t that correct? A. No. I had a view 
of it, I am sure of that, because it scared me. 

Q. For how long a period of time did you have a view of 
it? A. I don’t recollect but that I am sure what I am say¬ 
ing is true. 

Q. I am not questioning that. We just want to find out 
what you saw, Mrs. Page. How far a distance did the bus 
proceed while the taxicab was in the act of either passing 
it or getting in front of it during which distance you ob¬ 
served the taxicab? A. It seemed to happen very suddenly. 

Q. So that if it happened very suddenly, can you tell us 
anything more clearly about the speed of the taxicab in sud¬ 
denly cutting out in front of the bus? A. No. All I recall is 
seeing this taxicab cut right in front of us. 

Q. You didn’t see the taxicab in the parked lane of cars? 
A. No; I did not. 

Q. WTien the taxicab was in the parked lane of cars, if it 
was there, can you give us an estimate of the speed 

134 the bus was going? A. No, sir. 

Q. How far the bus was from that taxicab when 
the taxicab left the curb? A. I have no idea. 

Q. What did this taxicab look like ? A. I don’t recall. I 
just remember it was a taxicab but I don’t recall the colot 
of it even. 
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Q. Did you have any impression that it was a taxicab 
that was yellow in color. A. I don’t recall the color at all. 

Q. What was there about it, then, that indicated to you 
that it was a taxicab? A. I think anyone would recognize a 
taxi. 

Q. What was there about this one? Was it the unusual 
color of it? Was it the license plate? A. I don’t recall any 
of those things. I just recall there was a taxi and that is 
all I do recall. 

Q. What position were you standing holding onto the 
pole ? A. I was standing facing the driver. 

Q. Facing forward? A. That is correct. 

Q. And the taxi was first observed by you when it was 
cutting in front of the bus so that part of the taxi 

135 was still forward of the bus when you first saw the 
taxi? A. That is correct. 

Q. Was there any traffic in front of the bus or the taxi? 
A. I don’t recall. 

Q. Would you try and think about that? Isn’t it a fact 
that when the taxicab was completely in front of the bus 
that there was no traffic between the bus and the taxi and 
no traffic in front of the taxicab? A. I do know that there 
wasn’t any between the taxi and the bus but I don’t recall 
in front of the taxi. 

Q. Was there anything that you observed that prompted 
or would warrant the taxicab to either slow down or stop; 
any traffic in front of it or pedestrian or anything? A. Not 
that I recall. 

Q. Did you observe what kind of a driver there was of 
the cab or didn’t you get a view of that? A. When you are 
thrown, you don’t recall those things. 

Q. Were you thrown pretty violently? A. Well, yes, I 
was. 

Q. And when you were thrown, you had no control over 
stepping on this lady’s foot? A. No, I did not. 

Q. What happened to you in stepping on her foot would 
have happened to any of us if we had been standing 

136 where you were? A. I am sure of that. 
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Q. Did the bus sound any horn or swerve in any way 
because of the taxi? A. It might have. I don’t recall. 

Q. You don’t know that and you don’t know whether the 
taxi started up from behind the bus passing it on the right 
in the lane between the bus and the parked lane of traffic or 

whether it started from the curb and went from its own 

: 

lane into the second lane, into the line in which the bus was 
driving. A. The only thing I remember was seeing it cut 
directly in front of the bus. 

Q. And as it cut in front, it got in front and the bus 
stopped and the taxi kept on going? A. Yes. 

Q. The taxi never did stop? A. No; the taxi didn’t stop. 

Q. About what occurred afterwards when the bus came 
to a stop? Did you hear Mrs. Maske complain about heir 
foot and start to cry? A. Yes, sir. 

Q. And did she appear to be suffering pain? A. Well, I 
couldn’t say. I know that she did say she was hurt. 
137 Q. She said nothing about going to the hospital 
but when the bus stopped again, in order for the 
driver to pass out slips to get the names and addresses of 
people on the bus, did you stay there in Mrs. Maske’s pres¬ 
ence while she had any conversation with the bus driver? 
A. Not in my presence. 

Q. Did you hear Mrs. Maske, while the bus was stopped 
and she was filling out the slip, asking the driver to get a 
policeman? A. No, sir. 

Q. Did the bus driver use any particular method in pass¬ 
ing out the slips to several of the passengers? Did he pass 
them out only to the people who appeared to be hurt or be 
thrown or did he pass them out to all the passengers? A. 
No; they weren’t passed out to all the passengers. 

Q. Did he ask you, for example, were you the lady who 
was thrown, hand you a slip and hand one to Mrs. Maske 
because she was hurt and handed one to others who were 
thrown? A. No. My sister was thrown and he didn’t hand 
her a slip. 

Q. He didn’t give her a slip? A. No. 

*•*****••♦ 

I 

i 
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138-9 Bertha Krieger was called as a witness by the 
plaintiff and, being first duly sworn, was examined 
and testified as follows: 

Direct Examination 

By Mr. Bress: 

Q. Will you state your full name, please? A. Bertha 
Krieger. 

Q. Are you employed by Providence Hospital? A. I am. 
Q. Did you appear here yesterday to produce, pursuant 
to a subpoena, the hospital records of Providence Hospital 
concerning Mrs. Edith Maske? A. I did. 

• •*•*••••• 

141 A. Yes, I will. “The plates are destroyed. There 
is not storage room enough at Providence Hospital 

to keep all the plates so, after a certain length of time, they 
are destroyed,’’ and the report is made on an indices they 
keep there and is typed off onto that slip I gave you. 

Q. Is this the typed slip from the indices showing the 
reading from the X-ray plates? A. That is right. 

Q. Is it possible for you to produce those X-ray plates 
now? A. It is not. 

• •••*••••• 

142 Q. Do you know of your personal knowledge or is 
there any record showing that these plates were de¬ 
stroyed and, if so, does it show when they were destroyed? 
A. No, I don’t know. 

• •••*••••• 

144 Mrs. J. G. Augusti was called as a witness by the 
plaintiff and, being first duly sworn, was examined 
and testified as follows: 

Direct Examination 

By Mr. Roberson: 

Q. You are Mrs. J. G. Augusti? A. That is right. 

• ••••••••• 
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145 Q. Calling your attention to July 9,1947, were you 
a passenger on a W. M. & A. bus on E Street, North¬ 
west? A. Yes, I was. 

Q. Did you obtain a seat? A. I did. I was sitting up 
front. 

Q. Do you recall whether it was on the same side the 
driver was on or on the opposite side? A. It was on the 
opposite side. 

Q. Were you sitting on a lengthwise or cross-wise seat? 
A. Lengthwise. 

Q. And did there come a time thereafter when a lady’s 
foot was stepped on on that bus? A. Yes. 

i 


146 Q. And then where did the actual stepping occur? 

A. Shortly after we left the 7th Street stop. 

Q. Do you recall any stop for traffic lights prior to the 
accident to the lady? A. No; I don’t. The only time that 
I recall stopping for any lights was when he had to stop fo 
take the names of the passengers. That is the time I recall 
because he crossed 5th Street, the light here at 5th and 
stopped and took the names of the people that saw the acci¬ 
dent. 


Q. This accident then happened before your bus reached 
5th Street? A. Yes. 

Q. Can you locate it more closely for us with respect to 
any building near which it occurred ? A. I don’t remember 
too well. I mean I would have to say * ‘ I think. ’ ’ I couldn ? t 
say “I do.” I mean I know it happened. I remember 
clearly it happened after we left the bus stop but just where 
it was I couldn’t tell you. I don’t know exactly where. 

Q. You are certain it happened before you reached 5th 
Street, is that correct? A. Oh, yes. 

Q. Did it happen in the middle of the block or did it hap¬ 
pen close to the intersection? A. That I couldn’t tell you- 
definitely. 
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147 Q. Tell us what you do recall seeing, Mrs. Augusti. 
A. Well, I do remember these two women boarding 

the bus at 7th and E with two small children and shortly 
after we left the bus stop, there was a sudden stop of the 
bus, sudden jerk. 

I looked to see and it was a taxicab in front of the bus. 
Then I heard an outcry and this party that stepped on Mrs. 
Maske’s foot was sort of—she had lost her balance and the 
bus driver then asked if anybody was hurt and she said, 
4 ‘Yes,” she was and that is the time I learned that this 
woman who was standing with the little girl had stepped on 
her foot because she said—I didn’t see her step on her foot 
but she made the remark that she had stepped on it. 

Q. How about this taxi that you say you saw in front of 
the bus immediately after the stop? Was the taxi in mo¬ 
tion or at a standstill when you saw it? A. I don’t remem¬ 
ber. 

Q. Do you recall what lane of traffic the bus was pro¬ 
ceeding in? A. No, I don’t. 

Q. Do you recall about its speed? A. No. 

Q. Could you characterize it as fast or slow or otherwise? 
A. You mean the bus? 

148 Q. Yes. A. Well, it wasn’t going very fast. It 
was going a moderate rate of speed. It wasn’t going 

fast. 

Q. Do you drive a car yourself? A. Yes, I do. 

Q. You say after the sudden stop, the bus driver pulled 
across an intersection and then stopped and gave out wit¬ 
ness slips? A. After the bus stopped short, why the cab 
went on—I mean he didn’t stop. He kept going. 

Q. And then the bus itself went on across 5th Street and 
came to another stop? 

Mr. Bress.: Please don’t lead the witness. 

The Witness: Well, when he turned around and asked if 
anybody was hurt, we were close to the light there at 5th 
Street and he said—I remember the bus driver saying— 
“Well, I am going to cross this light and stop over here 
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and take the names of the people that saw the accident,” 
and he did cross 5th Street. I do remember him crossing 
and stopping right out here in front of the courthouse. 

Q. You mean right back here (indicating)? A. On E 
Street between 4th and 5th. That is where he stopped and 
took the names of the different people. 

149 Q. Can you recall the lady who had been injured 
demanding that the police be called? A. No; I don’t 

remember her saying that she wanted any police called. 

• •••#••••* 

Q. Do you recall any request on the part of the plaintiff, 
Mrs. Maske, to the bus driver that she wanted to be sent to 
the hospital? A. No; I don’t remember her saying she 
wanted to go to the hospital. 

150 Cross-examination 

By Mr. Bress: 

Q. Did the bus driver at any time, in your presence, say 
anything to blame the taxicab for his having to stop? A. 
No. That is my own conception, that he had to stop short 
because, when he stopped short, I looked to see why he 
stopped short and I saw the cab there. That was my rea¬ 
son, my own reason; not the bus driver’s. 

Q. That is your own conclusion? A. That is it. That is 
my conclusion. 

Mr. Bress: I move that the witness’ conclusion be 
stricken. I am asking only for what she observed. 

The Court: The conclusion will go out. 

151 Mr. Roberson: She did see the taxicab. 

The Court: Anything the witness testified as 
having seen herself may remain in the record. 

By Mr. Bress: 

Q. Mrs. Augusti, the first time you saw a taxicab was the 
taxicab directly in front of the bus? A. That is right. 
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Q. You saw a moving taxicab directly in front of tbe bus 
traveling in tbe same direction tbe bus was traveling and 
in tbe same lane of traffic with tbe bus? A. It would be in 
tbe same lane of traffic because it was in front of tbe bus. 

Q. And when you say “in front of tbe bus,” you mean 
directly in front of tbe bus? A. That is right. 

• ••••••••• 

152 Q. So, sitting in tbe position you were on the bus 
looking forward, tbe only taxi you saw was a taxi 

that was immediately in front of tbe bus ? A. That is right. 

Q. Not too far in front of tbe bus because you only saw 
that portion of tbe rear of tbe taxicab wdiich extended from 
a little below tbe rear glass of tbe taxi to tbe top of tbe 
taxi? A. That is right. 

• •*••••**• 

153 Q. The taxicab that you referred to was bow far 
in front of tbe bus when you first saw it? A. I 

couldn’t tell you because I am not a good judge of distance. 

***#••••#* 

154 A. No, I was sitting up front where there are three 
on one side and three on another and they face one 

another. Mrs. Maske and I were facing one another and 
there was a party on each side of us. 

Q. You were, therefore, on the opposite side of the bus 
from Mrs. Maske? A. I was directly in front of her. 

Q. Facing her? A. Facing her. 

Q. In that position, were you looking forward or were 
you looking straight ahead toward Mrs. Maske? A. That 
I couldn’t tell you where I was looking, to be honest with 
you, at the time. 

Q. What was there that attracted your attention to look¬ 
ing forward and seeing this taxi? A. The sudden stop of 
the bus. 

155 Q. And it was, therefore, not until after the stop 
that you looked forward and saw the taxi moving in 
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the direction— A. I looked forward to see why he stopped 
so short. 

Q. And you saw a taxi in front of him? A. That is rights 

Q. You can’t tell us how far it was from the front of the 
bus to the rear of the taxicab at the time? A. No, I couldn’t 
tell you. 

Q. Can you tell us anything about the speed of the taxL 
cab? A. No. 

Q. Did the taxicab at any time stop? A. That I couldn’^ 
tell you. 

*•*•*•••*•; 

Q. Was there anything between the front of the bus and 
the rear of the taxi that would obstruct the view of the bus! 

driver or of you of the taxicab? A. No; I don’t think 
156 so,—let me get this straight—you mean the bus and. 

the cab, for instance, the cab is here and the bus is 

• • • • I 

here (indicating) and you mean right in the middle? 

Q. Yes; was there anything in between? A. No; I didn’t 
see anything there. 

Q. Did you observe the speed at which the taxicab wa£ 
going as it continued? A. No, I didn’t. 

Q. Did you notice w T hat color taxicab it was? A. Well, 
now I am going to say “I think” because I am not definitely 
sure. I thought it was a Diamond. It was a light colored 
cab. 

Q. Light colored ? A. I think it was a Diamond but I say 
“I think” because I am not sure. 

Q. You know it was light colored? A. It was light col¬ 
ored, yes, cream colored. 

Q. It wasn’t a black cab? A. No. 

Q. Were you in the position where you could hear all 
conversation Mrs. Maske had with the driver? A. Well, I 
was but there was such a commotion, you know, when it' 
happened; I mean the excitement and everything, that I 
couldn’t tell you anything. 

Q. From all you heard, you heard nothing? 
A. Except that she was hurt. I heard her say she; 
was hurt and that her foot was stepped on. 


157 
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Q. When the bus came to a stop and the cards were dis¬ 
tributed on which the names were taken, isn’t it a fact that 
the bus came to a stop approximately outside the windows 
where we are now and nearer the Juvenile Court where 
there is a bus stop for this bus at 4th and E? A. No; he 
didn’t stop down that far. He passed this light out here 
at 5th and E and stopped about in the center of the block, 
the middle of the block. 

Mr. Roberson: May the record show she is indicating the 
square between the Juvenile Court and the Court of Ap¬ 
peals f 

158 The Court: The record will so indicate. 

The Witness: I am sure he didn’t get as far as the 
other bus stop down there, no. 

• *#•##*•• 

Q. How long did he stop? A. Long enough to take the 
names and addresses of the people that saw or heard 
something in the accident. 

Q. You are not here, however, to testify where it was 
where the bus came to a sudden stop? A. The accident? 

Q. Yes. A. No; I don’t give you a definite- 

(The answer was not finished.) 

• **•**#•• 

159 Mrs. Mary Calder was called as a witness by the 
defendant and, being first duly sworn, was examined 

and testified as follows: 

Direct Examination 
By Mr. Roberson: 

Q. Your name is Mrs. Mary Calder? A. That is right. 

• *#•##*•« 

Q. Calling your attention, Mrs. Calder, specifically to the 
afternoon of July 9, 1947, were you on a W. M. & A. bus en 
route to your home ? A. I was. 

• *#•#•••• 
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Q. Where were you sitting? A. Either on the first or 
the second cross seat, the opposite side from the 
driver. 

160 Q. And you were facing in the direction the bus 
was traveling? A. That is right. 

Q. Did there come a time on your en route home when 9 , 
lady had her foot stepped on by another lady on the bus? 
Did that occur? A. Well, I don’t know that her foot wag 
stepped on. 

Q. But there came an incident in which a lady claimed 
to be injured, isn’t that right? A. That is right. 

Q. Where did that take place, Mrs. Calder? A. To the 
best of my memory, nearest the corner of 6 th and E. I 
mean the bus had cleared the corner between 6 th and 5th 
on E Street. 

Q.It happened closer to 6 th than to 5th, is that your 
testimony? A. Yes. 

Q. Are you familiar with where Georgetown University 
Law School is? A. I am. j 

Q. That is a red brick building on the south side in that; 
block? A. Yes, sir. 

Q. The accident or whatever transpired, where did it 
take place with relation to Georgetown Law School, 
161 if you recall, the entrance to Georgetown Law School? 

A. Well, right before the entrance; I mean slightly 
before arriving at the entrance. 

Q. Closer to 6 th Street? A. That is right. 

Q. Tell us what happened, Mrs. Calder, to your observa-l 
tion. A. Well, I was riding along; not particularly paying 
any specific attention to anything, probably day dreaming, 
and the bus came to a sudden stop and I heard an outcry. 
I looked up and I saw that the lady standing was in ap 
awakened position as though she had been jolted, although 
I didn’t actually see her being thrown, but just in an awk¬ 
ward position. 

Then I looked up and saw that a car was stopped in front; 
of the bus, causing the bus driver to stop suddenly. 
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Mr. Bress: I object to what caused the bus driver to stop. 
She can only tell what she saw. 

The Court: The objection as to the conclusion is sus¬ 
tained. 

By Mr. Roberson: 

Q. At any rate, when you looked up you saw a car di¬ 
rectly in front of the bus ? A. That is right. 

Q. And it was standing still at that time ? A. That 

162 is right. 

Q. Mrs. Calder, did you notice anything about 
that car or about its painting that would indicate anything 
to you one way or another? A. You mean the color? 

Q. Was it a commercial vehicle, truck, taxicab, or do you 
recall? A. I would say a taxi. 

Q. Do you recall anything about the speed of the bus im¬ 
mediately prior to this sudden stop? A. A moderate rate 
of speed. 

Q. Do you drive a car yourself? A. No, I don’t. t 

Mr. Bress: I object to the testimony of the witness in 
characterizing the rate of speed as “moderate.” It has 
not been shown she is qualified to estimate speed. 

By Mr. Roberson: 

Q. Have you ridden in automobiles? A. Yes, I have. 

Q. Have you ridden in front seats of automobiles many 
times? A. Yes, I have. 

Q. You have had occasion to look at the speedometer of 
cars as the automobiles went along? A. Yes. 

163 Mr. Roberson: I submit now the witness is quali¬ 
fied to express an opinion on moderate speed. 

The Court: The answer may stand. 

Mr. Bress: I object to the answer, if the Court pleases, 
on the ground that merely looking at speedometers does not 
help us in determining what the witness means by the word 
“moderate.” 

The Court: You may cross-examine the witness on that. 

Mr. Bress: Very well. 
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By Mr. Roberson: 

Q. Mrs. Calder, after the sudden stop, what did the bus 
operator do then? A. I really don’t remember clearly at; 
the time. 

Q. Do you remember giving your name to the bus opera-1 
tor? A. I do. 

Q. Do you recall whether that was at the spot or a little 
further on down the street? A. I don’t recall. 

• *••***#* 

i 

164 Q. Were you within earshot of the lady who was 
injured? A. Yes. 

Q. Approximately, in feet, how far were you from her? 
A. I would rather not say because I am not a good judge 
of distance. 

##•*#**• #i 

Q. Did you hear the lady who was injured request of the, 
driver that he call the police? A. No. 

Q. Do you recall her making any request that she be 
sent to a hospital? A. I don’t remember, no. 

Q. I couldn’t hear you. A. I do not remember. 

j 

**•####** 

By Mr. Bress: 

Q. You didn’t hear the lady ask for the police or hospital 
nor did you hear all the conversation that she had, 

165 did you? A. I don’t recall, no. 

• ••*#*#•* 

Q. Mrs. Calder, did you hear any of the conversation 
between the bus driver and the plaintiff? A. If I did, I 
don’t remember now. I would say no—well, if I did hear 
I just don’t remember. 

Q. Therefore, if there was any request made by Mrs. 
Maske of the driver or any other conversation between 
them, you either didn’t hear or don’t remember it? A. 
Correct. 

Q. Is that correct? A. That is correct. 


i 
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Q. Have you any confusion in your mind as to where 
this sudden stop occurred; whether it was between 

166 6th and 5th or 5th and 4th? A. Yes. 

Q. You have had some doubt about it in your 
own mind, haven’t you? A. That is right. 
#*•****•* 

Q. Do you know how far from where the sudden stop 
occurred, where the lady was hurt, how far it was to the 
place where the slips were given out? You can’t answer 
that either? A. No. 

Q. From the time that the bus made its stop at 7th 
Street and picked up passengers, did it make any further 
stops between that time and the time of the sudden stop 
where this lady was hurt? A I can’t clearly recall. 

Q. You were sitting on this bus at the end of the day. 
Had you worked that day? A. I had. 

Q. And the term you used, you said you were 

167 “day dreaming.” You weren’t paying any particu¬ 
lar attention to where the bus w r as at the moment 

when the stop occurred, nor were you paying any particular 
attention to speed, is that correct? A. Correct. 

Q. And in view of that restful position in which you 
were in, you don’t remember anything about the distance 
that the bus was from 6th Street or 5th Street at the time 
the sudden stop occurred? A. The only thing I clearly 
remember, I have said that it was 6th and then you asked 
me was I clear whether it was 6th or 5th—the only thing 
I clearly remember was that it had passed the intersection 
of whatever street it stopped, whether it was closer to the 
corner of 6th or closer to the corner of 5th. 

Q. You don’t know. You know that it had crossed the 
intersection? A. That is right. 

Q. Before it came to a stop and you don’t know which 
one of the intersections it was? A. That is correct. 

Q. With respect to the speed of the bus at the time, were 
you paying any particular attention to the speed of that 
bus at the time it came to the stop? A. Well, I have said 
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a moderate rate. I think if it were speeding— 

168 Q, It would have attracted your attention? A. 

Yes. | 

Q. Do you travel on buses frequently? A. Twice a day 
for the past five years. 

Q. And you have had experience on buses traveling 30 
to 35 miles an hour? 

Mr. Roberson: I object, Your Honor. 

Mr. Bress: I am testing the meaning of the word “mod¬ 
erate. ’ ’ 

Mr. Roberson: Let’s test it with 10 or 15. 

The Court: 'She may answer the question. 

By Mr. Bress: 

Q. Have you been on any bus that has ever traveled 30 
to 35 miles an hour? A. Have I ever been on any? 

Q. Yes. A. May I state what bus? 

Q. Yes. A. I think Greyhound buses, yes. 

Q. That is out on the open road? A. That is right I 
Q. Have you ever been on a bus in the city of Washing¬ 
ton, Connecticut Avenue, E Street, any boulevard in which 
the bus was going 30 to 35? A. I don’t know. As I 

169 have said before, I am not a good judge of speed. 

Q. I am just trying to find out precisely what you 

mean by the word “moderate.” I want to find out whether 
your conception of the word “moderate” is that whenever 
you are riding on a bus within the city limits in busy areas 
that the buses always go at moderate speeds or slow 
speeds? A. Well, 15 to 18 miles. 

Q. You have never had the experience of being on a bus, 
driving on E Street or Connecticut Avenue or Massachu¬ 
setts Avenue that the bus ever went any more than that, 
is that correct? A. That is right. 
##•*#•*•!# 

By Mr. Roberson: 

Q. Mrs. Calder, whatever the intersection was, the bus 
had crossed before it came to a sudden stop, it had en- 

j 

| 
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tirely crossed it ? A. Yes, that is what I mean, that it had 
entirely cleared. 

Q. Whatever intersection it was? A. Whatever inter¬ 
section. 

• #•••«#•# 

170 LeRoy Halverson was called as a witness by the 
defendant and, being first duly sworn, was examined 

and testified as follows: 

Direct Examination 
By Mr. Roberson: 

Q. Will you state your full name, please? A. LeRoy 
Halverson. 

*•••••••* 

171 Q. Referring to those records, Mr. Halverson, is 
there an employee’s injury report made out by Mrs. 

Maske with respect to a fall in a rest room? A. Yes. 

Q. At the Veterans Administration? A. Yes. 

Q. Will you refer to that in the record, sir? A. I have 
it right here. 

Q. What was the date of this fall in the rest room, Mr. 
Halverson? A. On April 12, 1946. 

#*****#•• 

By Mr. Bress: 

Q. This incident is reported as a fall due to wax col¬ 
lecting on the heel of a shoe, is that correct ? Did you read 
this? A. Yes. 

Q. Do you have any other record of a fall sustained after 
July, 1947? Have you looked this over to see if there is 
ones? A. I don’t believe there is another one after that 
date. 

172 Q. Will you look and see if there is another one 
and, while you are looking, will you see if there is 

any incident of an injury sustained as a result of a fall of 
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an electric fan which this lady claims to have sustained? 
A. There is one as a result of an injury from an electric 
fan. 

Q. What was the date of that incident? A, June 6, 
1949. 

Q. This reads, “Incidents of falls or mishaps to em> 
ployees of the Veterans Administration” and which do not 
result in injury or medical treatment would not find their 
way into this file, is that correct ? A. I believe that is truel 

179 Theodore Thomas Weyandt was called as a wit¬ 
ness by the defendant and, being first duly sworn* 
was examined and testified as follows: 

Direct Examination 

! 

By Mr. Roberson: j 

Q. Will you state your full name, please? A. Theodore 
Thomas Weyandt. 

Q. Where are you employed, Mr. Weyandt? A. Fi¬ 
nance, Veterans Administration. 

Q. In response to a subpoena duces tecum, have you 
brought with you today the Veterans Administration leave 
record with respect to Mrs. Edith 0. Maske from the first 
of 1947 on? A. Yes, sir. 

198 Jack P. White, called as a witness in behalf of the 
defendant, being first duly sworn on oath according 
to law, was examined and testified as follows: 

199 Direct Examination 

By Mr. Roberson: 

Q. Your name is Mr. J. P. White? A. Jack P. Whitej 
Q. What is your residence address, Mr. White? A. 119 
Franklin Avenue, Lewes, Delaware. 

Q. What is your occupation, sir? A. Attorney at law. 
Q. Where were you residing in July of 1947? A. 4504 
South Capitol, Washington, D. C. 
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Q. Were you then employed in Washington as an in¬ 
vestigator? A. Yes. 

Q. Mr. White, in the course of your duties as an investi¬ 
gator, do you recall investigating an alleged injury to Mrs. 
Edith 0. Maske, the plaintiff in this case? A. I do. 

Q. Will you tell us what you did in that connection in 
July of 1947? A. To the best of my recollection, I had a 
conversation with Mrs. Maske regarding an alleged injury. 
• *••***•• 

200 By Mr. Roberson: 

Q. The question was the date of the conversation. 
A. The date: July 17, 1947. 

Q. Was that a personal interview? A. That was. 

Q. Where did it take place? A. That was at the home 
of Mrs. Maske. I don’t recall the exact address. 

Q. At that time did you write out a satement based on 
the facts she gave you? A. I did. 

Q. Did you show it to her ? A. I did. 

Q. Did she read it over? A. Yes, she did. 

Q. Did she sign it? A. She did. 

Q. I show you a document marked “Defendant’s Ex¬ 
hibit No. 1 for identification” and ask you if you recognize 
it, sir. A. I do. 

Q. What is it, sir? A. It is a statement in my handwrit¬ 
ing which I took of Edith Opal Maske, dated July 17, 1947. 
Do you vrant the whole statement read? 

Q. No; don’t read the whole statement. That is 

201 the one you showed her and she signed in that inter¬ 
view? A. That is correct. 

Mr. Roberson: I now offer this) in evidence as defend¬ 
ant’s exhibit D. 

*•••# 

202 Q. Mr. White, after you had written this piece of 
paper and Mrs. Maske had signed! it, did she then 

tell you some further details about the accident that do not 
appear in that piece of paper? A. She did. 
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Q. What did she say? 

# • * * ♦ * • #|# 

j 

203 Q. This was at the original interview, wasn’t it, 
Mr. White? A. Yes. 

Q. WTiat further remarks did she make that do not ap¬ 
pear in the exhibit which you have? A. May I refresh 
my memory? 

Q. Yes. A. She stated that the bus stopped suddenly 
due to the fact that a coupe had cut in front of the bus, and 
the bus stopped suddenly to avoid a collision with the 
coupe. 

Q. Subsequent to that interview, Mr. White, did you send 
the plaintiff a medical-report form to be filled out by hfer 
doctor? A. I did. 

Q. On what date did you do that, sir? A. That was on 
July 23, 1947. 

* * # * * * • *;• 

204 Mr. Roberson: I offer in evidence defendant’s ex¬ 
hibit D, the letter, your Honor. I 

The Court: It will be received. 

(The covering letter, Defendant’s Exhibit B, was 
received in evidence.) 

! 

# * # * * * • *|# 

The Court: Admitted. j 

(The covering letter, Defendant’s Exhibit B, was 
received in evidence.) I 

# • * # # * • *!# 

Q. Mr. White, will you read your letter of July 23, 

205 1947, to the jury? A. This letter is addressed to: 

“Mrs. Edith 0. Maske, 

6060 Brook Road, 

Capitol Heights, Maryland. 


i 
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‘‘Dear Mrs. Maske: 

“Pursuant to our conversation, I am enclosing med¬ 
ical report to be completed by your doctor. Please have 
your doctor complete the same and return to this office 
in the enclosed self-addressed envelope. 

“Very truly yours.” 

Q. 'Signed by whom? A. J. P. White. 

Q. That is a carbon copy from which you just read? 
A. That is correct. 

Q. I show you a piece of paper marked Defendant’s Ex¬ 
hibit 2 for identification and ask if you recognize that? 
A. I do. 

Q. WThat is that, Mr. White? A. This is a medical re¬ 
port of Edith Maske, 6060 Brook Road, signed by E. W. 
Schwartze, 1225 Calvert, Southeast. 

Q. Is that the medical report form that you sent her to 
have completed? A. That is true. 

#•** * # • # # 

Cross Examination 

*•*« *#•#* 

206 On your direct examination, Mr. WThite,—and I 
will keep these papers separately—you said you are 

now engaged in the practice of law. Were you a lawyer in 
July of 1947, when you investigated this case? A. I was. 

Q. I think you stated that you were employed as an in¬ 
vestigator in Washington at that time. A. That is correct. 
Q. And did you investigate this case? And by in- 

207 vestigation I mean do what you say you did, in com¬ 
municating with Mrs. Maske and obtaining this state¬ 
ment, and also sending her the medical report, on behalf 
of the interests of your employer? A. That is correct. 

Q. Who was your employer, on whose behalf you made 
that investigation at that time? Don’t answer the question 
until the Court has ruled. 

Mr. Roberson: May we approach the bench? 
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The Court: You may. 

(Thereupon, counsel approached the bench and the follow¬ 
ing proceedings were had out of the hearing of the jury :) 

Mr. Roberson: Your Honor, the witness at the time was 
employed by the Travelers Insurance Company. I submit 
there is no necessity for bringing that up. He has testified 
he was an investigator and he investigated on behalf of the 
defendant, which is the Travelers Insurance Company. I 
think it would be prejudicial error to go into the insurance 
status. 

Mr. Bress: Ordinarily, we are very careful to avoid any 
mention of insurance. However, a decision of the Court of 
Appeals holds that where an employee of an insurance com¬ 
pany testifies as to any matters done by him in the scope of 
his employment, the fact that he was employed by the com¬ 
pany may be shown on cross examination, so that the jury 
can use its own judgment in evaluating his testimony, from 
the point of view of interest. 

208 The fact that this man is now practicing law, as 
against being employed by Travelers at this moment, 
is of no consequence. He did certain work, and he has the 
same interest to uphold what he did at that time, so that, 
under the decision of the Court of Appeals, I submit I have 
the right, for what it is worth, for the jury to know on 
whose behalf he was making the investigation. 

The Court: It is clear there is no issue on the point that 
he was examining this woman or conducting this investiga¬ 
tion in behalf of the defendant, in behalf of the concern who 
is defending this action, and the Court sees no point, in view 
of the ruling with respect to exclusion of evidence of in¬ 
surance, generally speaking, when we all know there are 
subtle ways that have been employed to inject insurance 
into the case, and I am not suggesting you are animated by 
any such motive as that. 

The Court is of the opinion that, in view of the fact that 
the witness is manifestly representing the defendant in this 
action in taking this statement and is making no other con- 
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tention than the fact that he was employed by the company 
which may have been carrying the risk, it would add nothing 
to the record in this case so far as the issues were concerned. 

Mr. Bress: I say, your Honor, that he was not investi¬ 
gating on behalf of the defendant; he was investigating on 
behalf of his employer, the insurance company, pur- 

209 suant to its obligations under an insurance policy. 

The Court: He was investigating on behalf of the 
defense of the action, for the purpose of asserting the de¬ 
fense, regardless of whether he was doing it on behalf of the 
insurance carrier or the actual defendant, and the Court is 
of the opinion that the question is improper and will sus¬ 
tain the objection. 

• ***#*•** 

210 Q. Was it not your practice that if you wanted a 
medical report form to be filled out by a doctor, you 

would request your secretary to send the medical report 
form to the claimant? A. That is correct. 

Q. And you personally would not get into that detail of 
work of your office ? A. Some cases, yes; in some cases, no. 

Q. In this particular case, one of these memoranda that 
you showed me seems to bear the initials “JPW”; I take 
it that that is you. A. That is correct; that is right. 

Q. Dated July 21,1947. A. That is right. 

Q. And then, on July 23, ’47, two days later, dated 7-23- 
47, VR. That is “VR”, your secretary? A. That is right. 

Q. And ‘ ‘ VR ’ ’, who was your secretary, who initialed this 
memorandum, is the same “VR” who typed the letter of 
transmittal; is that correct? A. That is correct. 

Q. And is it a fact that, in this memorandum, you sent 
this to your secretary and gave her this instruction, 

211 “Send claimant medical report blank”? Were these 
instructions? A. That is correct. 

Q. And doesn’t your secretary, when in receipt of a 
memorandum like this from you, prepare a forwarding 
letter of instructions, attaching a blank to it, and send it 
out? You don’t get in on that at all, do you? A. That is 
correct. 
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Q. The request that is made is that the medical report 
form be delivered by the claimant to her doctor so thalj; he 
could fill it in and return it to your office; is that correct? 
A. That is correct. 

Q. The reason why you do that is because you might not 
know who the doctor is, and you w T ould have difficulty in 
obtaining a medical report from the doctor direct, and the 
only w’ay you could get it is through the patient of the 
doctor? A. That is correct. 

Q. So that it is the practice to request the patient of 
the doctor, the claimant, as far as you are concerned, to 
submit this blank report to the doctor, to get him to fill it 
out, and send it to you? A. That is right. 

Q. And this report of July 29, which you have identified, 
is the report form which Dr. Schwartze has sent in? j A. 
That is correct. 

Mr. Roberson: What is the date of that, Mr. Bress, 
212 that you just referred to? 

Mr. Bress: Defendant’s Exhibit 2, dated July 29. 

By Mr. Bress: 

Q. How long prior to July 1947 had you been engaged 
in the business of investigating claims for damages for 
personal injuries? A. Since 1941. 

Q. And during that period, were you a member of the 
bar, or had you gone to law school during that period? 
A. I was a member of the bar at that time. 

Q. Prior to 1941? A. That is right. 

Q. And you remained in that occupation, that is, o£ in¬ 
vestigating, until how long after July of 1947 ? A. In 1943 
I went to the United States Navy and I was separated 
September 26, 1946. 

In November of 1946 I went back to my job as an in¬ 
vestigator. 

Q. And you continued in that job through July of! ’47 
and until when? A. Until September of ’47. 

Q. And it was then that you left that employment? 
A. That is correct. 

* i 

! 

i 
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Q. And you shortly thereafter began to practice law? 
A. One year thereafter. 

213 Q. With your experience, sir, having gone through 
law school, and your experience over the number of 

years which you have indicated as an investigator of 
claims, you knew pretty well when you went to see Mrs. 
Maske, as you say, on July 17, you knew pretty well what 
the nature of her claim was and what the important ele¬ 
ments of it were that you wanted to get in that statement, 
did you not? A. That is correct. 

Q. And if you knew that—If you knew that, Mr. White, 
why is it that you needed refreshment of your memory 
about things that she told you orally that were important 
about how this accident occurred but which do not appear 
in this written statement at all? A. After she had made 
the statement, she then, after she had signed the statement, 
she then had other conversation which she made to me and 
which did not appear as a part of the statement. 

Q. Mr. White, you testified on direct examination that the 
lady was injured because someone stepped on her because 
the bus stopped suddenly to avoid a collision with a 
coupe. You were interested in finding out what occurred, 
and the important thing that you wanted to find out was 
what caused this lady’s injury; isn’t that right? A. That 
is correct. 

Q. Did you, in talking with her and in preparing 

214 this statement, as you say you did, did you put any¬ 
thing in here about the fact that the bus stopped 

suddenly to avoid a collision? A. I don’t recall; I would 
have to see the statement again. 

Q. I will let you look at it. 

#•** • * • * • 

Q. I asked you: Did you not, as an experienced investi¬ 
gator, at this time, feel that it was your duty, when you 
went to her home to get a statement, to get a complete 
statement as to what she knew as to the cause of her in¬ 
jury? A. We never know what a complete statement is. 
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Q. Do you mean that during the entire time that you 
talked with her that nothing was said by her about a sud- 
dent stop of the bus? A. After she signed the statement, 
she made that statement. 

Q. You mean you got part of the statement in 

215 writing and then the material part you did hot get 
in writing? You got that orally? A. It is accord¬ 
ing to what you mean by “Material.’’ 

Q. I mean the part that deals with what caused her in¬ 
juries. You got everything in here except that, what 
caused the women to step on her, and you say that, follow¬ 
ing the signing, she told you that, but you did not write 
that down, did you? A. Well, the direct cause of the in¬ 
jury was the girl stepping on her foot, and what the other 
causes were I didn’t know at that time. j 

Q. You didn’t know at that time? A. No, I did not 
know. I 

Q. Didn’t you know that she told you that the bus 
stopped suddenly? A. She told me after the statement 
was signed, yes. | 

Q. Do you mean that when this statement was written 
out by you, you did not know that the bus had come to a 
sudden stop and that made the lady step on her? A. She 
didn’t tell me that. ; 

Q. You mean she didn’t tell you that until you finished 
writing the statement? A. That is correct. j 

Q. But as soon as she signed it, you then found it out? 
A. That is correct. j 

216 Q. But you didn’t ask her to sign a statement 
covering that? A. No, sir; because that statement 

already was prepared. 

Q. You knew, did you not, that if a passenger on a bus 
stepped on her foot as a result of the passenger’s own con¬ 
duct and not as a result of a sudden stop, that your em¬ 
ployer would not be liable, did you not? A. Well, I doii’t 
know about that. Her complaint was that a passenger was 
standing, and that was her entire argument. 
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Q. And you shortly thereafter began to practice law? 
A. One year thereafter. 

213 Q. With your experience, sir, having gone through 
law school, and your experience over the number of 

years which you have indicated as an investigator of 
claims, you knew pretty well when you went to see Mrs. 
Maske, as you say, on July 17, you knew pretty well what 
the nature of her claim was and what the important ele¬ 
ments of it were that you wanted to get in that statement, 
did you not? A. That is correct. 

Q. And if you knew that—If you knew that, Mr. White, 
why is it that you needed refreshment of your memory 
about things that she told you orally that were important 
about how this accident occurred but which do not appear 
in this written statement at all? A. After she had made 
the statement, she then, after she had signed the statement, 
she then had other conversation which she made to me and 
which did not appear as a part of the statement. 

Q. Mr. WTiite, you testified on direct examination that the 
lady was injured because someone stepped on her because 
the bus stopped suddenly to avoid a collision with a 
coupe. You were interested in finding out what occurred, 
and the important thing that you wanted to find out was 
what caused this lady’s injury; isn’t that right? A. That 
is correct. 

Q. Did you, in talking with her and in preparing 

214 this statement, as you say you did, did you put any¬ 
thing in here about the fact that the bus stopped 

suddenly to avoid a collision? A. I don’t recall; I would 
have to see the statement again. 

Q. I will let you look at it. 

# * * * * # • # • 

Q. I asked you: Did you not, as an experienced investi¬ 
gator, at this time, feel that it was your duty, when you 
went to her home to get a statement, to get a complete 
statement as to what she knew as to the cause of her in¬ 
jury? A. We never know what a complete statement is. 
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Q. Do you mean that during the entire time that you 
talked with her that nothing was said by her about a sud- 
dent stop of the bus? A. After she signed the statement, 
she made that statement. 

Q. You mean you got part of the statement in 

215 writing and then the material part you did not get 
in writing? You got that orally? A. It is accord¬ 
ing to what you mean by “Material.” 

Q. I mean the part that deals with what caused her in¬ 
juries. You got everything in here except that, what 
caused the women to step on her, and you say that, followr- 
ing the signing, she told you that, but you did not write 
that down, did you? A. Well, the direct cause of the in¬ 
jury was the girl stepping on her foot, and what the other 
causes were I didn’t know at that time. 

Q. You didn’t know at that time? A. No, I did not 
know. 

Q. Didn’t you know that she told you that the bus 
stopped suddenly? A. She told me after the statement 
was signed, yes. 

Q. Do you mean that when this statement was written 
out by you, you did not know that the bus had come to a 
sudden stop and that made the lady step on her? A. She 
didn’t tell me that. 

Q. You mean she didn’t tell you that until you finished 
writing the statement? A. That is correct. 

Q. But as soon as she signed it, you then found it out? 
A. That is correct. 

i 

216 Q. But you didn’t ask her to sign a statement 
covering that? A. No, sir; because that statement 

already was prepared. 

Q. You knew, did you not, that if a passenger on a buS 
stepped on her foot as a result of the passenger’s own con¬ 
duct and not as a result of a sudden stop, that your em¬ 
ployer would not be liable, did you not? A. Well, I don’t 
know about that. Her complaint was that a passenger w*as 
standing, and that was her entire argument. 





76 


Q. What do you mean, “You don’t know about that”? 
You are a lawyer. If a passenger— 

Mr. Roberson: Your Honor, I submit that counsel is not 
to argue with the witness. 

Mr. Bress: I submit that this is proper cross examina¬ 
tion. 

The Court: I think the examination is proper. 

By Mr. Bress: 

Q. You mean, as a lawyer, that you do not know that if 
this lady vras sitting on the bus and that if a passenger 
carelessly stepped on the lady’s foot, that the bus company 
would not be liable for that? You know that, don’t you? 
A. Yes, I know that to be true. 

Q. You knew that in July of 1947 ? A. I did. 

Q. And what you got in this report, this written 
217 statement, only has to deal with that, that a pas¬ 
senger stepped on the lady’s foot, and that is all; 
is that correct? A. No; that is not correct. She said a 
lady swung around and stepped on her foot. 

Q. Is there anything in that statement that indicates 
what, if anything, caused the lady to swing around and 
step on her foot? A. No. 

Q. Did you not know at the time you interviewed this 
lady and when you prepared this statement that the lady 
that stepped on her was thrown as the result of a sudden 
stopping of the bus ? A. The only thing at that particular 
time I knew was that this woman— 

Q. Will you please answer my question, sir? 

Mr. Roberson: Let the witness respond, sir. 

Mr. Bress: He can answer that question yes or no. 

The Court: The witness may answer the question in his 
own way. 

The Witness: At that particular time, I did not know 
what had caused this woman to swing around and step on 
the claimant’s foot. If I had have known, I would have 
put it in this statement. 
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By Mr. Bress: 

Q. You are sure you did not know? A. To the 

218 best of my knowledge, no. 

Q. Didn’t you know that there were names of 
other "witnesses on the bus at the time and didn’t you have 
a statement from the bus driver himself, before you went to 
see this lady, in which he admitted that there was an 
abrupt stop? A. I don’t recall it. I don’t recall. 

Q. You knew that there was a claim of an abrupt stop 
that caused the lady to step on her, on July 17. You knew 
that but you didn’t learn it until just after she signed that 
statement; is that correct? A. As far as I know, I didn’t 
know it at that particular time, or it would have appeared 
in this statement. 

Q. When you testified, on direct examination, that, after 
writing the statement, she told you any further details, 
that is, the question asked of you by defense counsel, and 
you pulled out papers, and you said, “I will have to re¬ 
fresh my memory,” and you said, “Yes, she told me the 
bus stopped suddenly and a coupe cut across in front of the 
bus! and the bus stopped so as not to cause a collision,!’ 
you learned that after she signed this statement? A. That 
is correct. 

Q. Did you have another piece of paper available with 
you, or was that the only piece? A. No, I had other pieces. 

Q. Did you think that it had any relevancy to the 

219 incident that you were investigating, to have the 
lady sign a statement concerning the direct cause 

of this collision, as you claim now she had said it at the 
time? A. Her injuries were so nominal I did not con¬ 
sider it important. 

Q. I didn’t ask you about her injuries. A. You asked 
me the reason why. 

Q. Yes. You didn’t think her claim was sufficiently 
serious enough to get a true statement of -what she told 
you; is that correct? A. No; I didn’t consider it. 
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Q. That is the reason why you didn’t reduce to writing 
and have her sign a statement concerning this sudden 
stop of the bus ? A. That is correct. 

Q. And that is the best explanation you have for why 
that is omitted from the statement? A. That is right. I 
made a memorandum of it. 

*•#* ##•** 

220 Q. Do you deny that you had a telephone con¬ 
versation with Mrs. Maske in which you discussed 

this occurrence and that you then prepared a statement 
in your own handwriting; that you never met her, and you 
mailed it to her to sign, and that this is the statement that 
you mailed, and that it contained only the matters that you 
selected to put in? Do you deny that? A- I do. 

Q. Mr. White, just a few more questions. 

When you went out, as you say, to see Mrs. Maske, did 
you know anything about the nature of the incident in 
which she was injured? A. I don’t recall how much I 
knew, no. 

Q. Ordinarily, would you not have, before you go out, a 
report from your own client as to what the incident was 
about and as to what his contentions were concerning it? 
A. It all depends on the circumstances; sometimes the 
client is totally ignorant of what the claim is. 

Q. But in a case where the client is a bus company, which 
has an operator, is it not customary to have a state- 

221 ment from the operator before you begin an investi¬ 
gation? A. Not necessarily, no. 

Q. If the bus operator had given a statement promptly 
to the company, you would have had that before you in¬ 
vestigated, more than a week after this accident, would 
you not? A. It all depends how prompt the operator and 
the bus company were. 

Q. Could you refresh your recollection, at my request, 
and see, by looking at the file, that your office then had, 
whether or not there was in that file prior to July 17 a 
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statement from the driver of the bus? A. I might be able 
to do so. 

Q. Have you been able to find a bus driver’s statement 
in there? A. You mean a signed statement? 

Q. No. I didn’t ask you about a signed statement. Do 
you have anything in that file from the bus driver which 
was in there before July 17 ? A. I have a statement, whether 
it is from the bus driver I do not know. 

Q. From Coleman? A. I have a statement here,—It 
doesn’t show any signature—whether it is oral or written 
—from Alan B. Coleman, yes. 

Q. Alan B. Coleman. Is not that statement dated 

222 the very day of the accident, July 9? A. No, it i§ 
not. 

Q. What is the date on it? A. It is July 10,1947. 

Q. Is July 10 the stamp mark when it was received at 
your office or is that the date entered in writing as showing 
the day it was signed? A. July 10 is the date the person 
who mailed out this statement used. 

Q. Is there a stamp mark, a time clock mark, on that; 
showing the date it vras received by your office? A. July 
13,1947. 

Q. What was in that file that bears any date earlier than 
July 13? 

Mr. Roberson: If it please the Court, may we approach 
the bench on this? I 

The Court: You may. 

(Thereupon, counsel approached the bench and the 
following proceedings were had out of the hearing of. 
the jury:) j 

Mr. Roberson: Your Honor, I don’t know what the 
answer will be with respect to what was in the file, but the 
file he is examining, your Honor, is that of the Travelers 
Insurance Company, and I don’t -want to inadvertently' 
have any remark about insurance papers or the 

223 first notice of the insurance claim or anything like 
that to come out. 


i 
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Mr. Bress: I am very careful. I will still steer clear of 
that. 

The Court: Very well. 

• ##•** 

Q. I 'want to know what papers were in that file prior to 
July 17. 

I will modify my question. Are there not in that file 
some reports of the names of witnesses that are dated 
prior to July 17? A. There are. 

Q. Does this statement from the motorman, which is in 
that file, and which is dated July 10 but is stamped dated 
July 13, was it, or July 12? A. July 13. 

Q. Does not that statement admit that there was a sud¬ 
den stop, an abrupt stop? A. Yes, it does. 

Q. You knew that before you went to see this lady on 
the 17th of July; is that right? A. I presume so. 

Q. Did you know that, from your reports in your 
224 file that were in there prior to July 17? A. I don’t 
see anything at the particular time. 

Q. You knew, then, when you went there on July 17, that 
your own client, shall w’e call him, had admitted that there 
was an abrupt stop that resulted in the lady getting in¬ 
jured by having some other lady passenger step on her, 
but you still say that you didn’t discuss that with Mrs. 
Maske, until after she had signed this rather innocuous 
statement. A. That is correct. 

Q. And you still deny that this was the paper that was 
sent to her by mail? A. Absolutely, I deny it. 

Mr. Bress: May I have this marked Plaintiff’s Exhibit 
No. 6, instructions to his secretary? 

(The memorandum referred to was thereupon 
marked for identification as Plaintiff’s Exhibit No 
6 .) 

By Mr. Bress: 

Q. Is it not your usual practice to witness the signature 
of a claimant to a signed statement? A. In some cases I 
did and in some cases I did not. 
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Q. Is it you practice to witness the signature, when you 
are personally present, but not to do it when you receive 
it by mail? A. I never received them by mail. 

Q. You never sent a statement to a witness, to be 

225 signed, by mail, after talking to them on the tele- 1 
phone? A. Not when I was an outside man, no. 

Q. Did you see any other witnesses in this case prior to 
July 17? A. I don’t know. I don’t see anything in here 
that would indicate that I did. 

Q. When was the first time that you did take a statement, 
from any other witness in this case? A. I don't know if 
I took one or not. As I say, I don’t know. I don’t see it 
in here. 

Q. You don’t know whether or not you took statements 
from anybody except Mrs. Maske? A. That is correct. 

Q. Wouldn’t your file show whether you had any other! 
statement from any other witness? A. If it was still in 
here, it would. 

Q. When the names of any witnesses were submitted to 
you, wasn’t it your job to go out and interview them and! 
get signed statements from them? A. That is correct. 

Q. Did you do your job? A. I may not have finished; 
the case. 

Q. Did you get anybody’s name on a piece of paper as 
a witness other than Mrs. Maske? A. As I say, I don’t! 
know until I examine the file. 

226 Q. Please do so. A. Apparently not. 

* * • * # 

Q. Do you have any recollection about any witness in 
this case other than Mrs. Maske? A. Not at the present 
time, no. 

Q. You don’t remember ever talking to any lady wit¬ 
nesses or men witnesses? A. I don’t recall, no. 

Q. Were you the only one in charge of the investigation 
of this case in your office? A. I left the company in Aug¬ 
ust 1947, so, I don’t know how many worked on it since 
then. 
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Q. Prior to your leaving and until you left, did you 
have charge of this case? A. As far as I know. 

Q. You, therefore, do not know whether any witness 
was seen, other than Mrs. Maske, from the time this oc¬ 
curred in July until you left in August of 1947? A. Not 
of my own personal knowledge, no. 

Mr. Bress: Do you gentlemen have on file statements of 
witnesses ? 

• ***#•# 

227 Mr. Bress: Do you gentlemen have any objection 
to my examining those files? 

Mr. Roberson: I have no objection to producing the 
original statements if your Honor would admit them in 
evidence. 

Mr. Bress: My request was: Do you have any objection 
to my examining those statements ? 

Mr. Roberson: None whatsoever. 

By Mr. Bress: 

Q. Who is “JRB”? A. That is J. Reid Bradley. 

Q. A fellow employee. I show you here a statement 
purporting to be a copy of a statement dated December 26, 
1947, signed by Mrs. Josephine G. Augusti, and ask you 
whether or not it appears on that statement that 

228 her signature was witnessed by a fellow associate 
of yours, working with you in your office. A. I 

would say so, yes. 

Q. Would the same rule apply, the same policy apply, 
with respect to obtaining witnesses’ signatures made in 
your presence, apply to all the men in your office? A. It 
did. 

Q. I show you next the statement you have in your file 
dated March 19, 1947—which is an incorrect date: March 
19; the accident had not yet occurred—signed Mary N. 
Calder, a lady who testified here today, and I ask you 
whether or not this purports to be a copy of a statement, 
and if it is witnessed by one of your associates. 
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Mr. Roberson: Just a moment, Mr. Bress. Isn’t that 
’48? 

Mr. Bress: No. It is incorrectly dated. This numeral 
is 1947. 

The Witness: Yes; March 19, 1947. 

By Mr. Bress: 

Q. That is what it says here? A. That is what it says 
here. 

Q. And here, dated March 25, 1948, also purporting to 
be a copy signed by John P. Dodge—he was a fellow as¬ 
sociate of yours; wasn’t he? A. That is correct. 

229 Q. And this purports to cover his conversation 
with Mrs. Gladys Page, who testified here, the lady 
■who stepped on the foot, and Mr. Dodge signed this and 
Mrs. Page did not; is that correct? A. It does not appear 
that her name is there. 

Q. It doesn’t have her signature. As a matter of fact, it 
does appear that her signature was not available, does it 
not? A. Apparantly so, yes. 

Mr. Bress: I think that covers them all. Thank you, 
sir. 

Mr. Roberson: No further questions. ; 

May this witness be finally excused, sir ? 

* # * * * * # • * ; 

! 

232 Mr. Roberson: If your Honor please, yesterday, I 
during the course of Mr. White’s examination, your j 
Honor reserved ruling on the admissibility of defendant’s j 
exhibit No. 1 for identification, which is a paper the plain¬ 
tiff admitted signing but said she signed the paper in blank. 
Mr. White said she did read it and that she signed it. 

We offer it in evidence at this time. 

Mr. Bress: No objection. 

The Court: Admitted. 

i 

(The document heretofore marked as Defendant’s j 
Exhibit C for identification was thereupon received j 
in evidence.) 

* * * # * # # • * 
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Mr. Roberson (reading): “July 17, 1947. 

“My name is Edith Opal Maske; married, and I am 
39 years old. I am employed with the Veterans Admin¬ 
istration as a supervisor, Munitions Building, 19th & 
Constitution Avenue, Northwest. 

“On July 9, 1947, at 4:07 p.m., I was a seated pas¬ 
senger on a side seat near the front of a W. M. & A. bus. 
A passenger who was standing in back of me 

233 swung forward and as she stepped back she 
stepped on my ankle, right, in two places. 

“The girl was hanging onto something prior to the 
accident, so she said, and she said after the accident she 
would hang on tighter next time. 

“A woman sitting on the side seat next to me had her 
glasses knocked off by this girl. The girl sitting next 
to me was Martha Clavborne, Dupont Heights, Mary¬ 
land. 

“I went to Dr. Schwartze and he took some X-rays 
and he doesn’t know whether it is broken or not. 

“I have read the foregoing statement and the facts 
are true. 

(Signed) “Edith Opal Maske.” 

*#**•♦ 

234 Mrs. E. W. Schwartze, called as a witness in behalf 
of the defendant, being first duly sworn, was ex¬ 
amined and testified as follows: 

• * • *♦##•* 

236 Q. You are Mrs. E. W. Schwartze? A. Yes. 

237 Q. You are the widow of Dr. E. W. Schwartze? 
A. Yes. 

Q. When did Dr. Schwartze die? A. He died in No¬ 
vember 1947. 

Q. Do you recall the particular day? A. It was Armis¬ 
tice Day that he died. 


Q. And in July of ’47 he was keeping records with refer¬ 
ence to his patients'? A. Yes; but he had not transferred 
the records at the time of his death, all of them. 

238 Q. His original book of entry, you call the day 
book? A. No. He had three different books which 
he used, and he was just getting ready to transfer them. 
The night before he died, I mean before he took his heart 
attack, the house was so filled with patients that the living 
room, the library, and even the stair steps going up, were 
filled. He stayed from 6 until 2 and then went to the hos¬ 
pital. Now, I have no record of any of those patients —— 
• * * # * * * •'« 


! 

Q. In response to my question: Is it a fact that Dr. 

Schwartze kept his records in his own handwriting- A. 

He did. 

Q. At my request, have you brought with you the doctor’s 
day-book recordings? A. I have brought at your request 
the unfinished records of Dr. Schwartze. It so hap- 
239 pens that when the doctor died, it just seems to be a 
coincidence that when he was in the hospital this 
woman patient wrote him a letter that her case was to be 
settled, and wanted a bill. That is the only case on the 
doctor’s records that is clear. I wanted to put that in. 








240 Q. Mrs. Schwartze, will you please refer to the 
day-book, the records of the doctor, and tell us 
whether the doctor saw Mrs. Maske as a patient, according 
to the records, on July 8? A. You call this a day-book; this 
isn’t the only day-book. 


«**•#«*#• 


241 Q. Mrs. Schwartze, for what purpose was the day¬ 
book used, the book I refer to? A. This (indicat- 

242 ing) ? 

Q. Yes. A. Mostly the people will pay the doctor 
money and he is so afraid of his income tax he always puts 
down what they give him, and the day-book is used for ad¬ 
vance calls, as a reminder, more- 
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Q. He frequently has entries on there when payments 
are not made. In other words, he enters the visits. A. Ad¬ 
vance visits mostly, in this book, to remind him for next 
week, or two weeks. There are names in this for a week 
or two weeks after he died. 

Q. Tell me this, Mrs. Schwartze: What entry do you 
have on there for July 8, 1947, and where does it show the 
visit was made ? A. It was in the hospital. It was not this 
case. 

Q. Will you refer to the record, Mrs. Schwartze? 

• ##**#*#* 

243 A. I am sorry. Yes. ‘ 1 See Maske at the hospital. ’ * 
Q. On July 9,1947, the next day, is there any entry 

with respect- A. Not in this book, but I have an entry 

on that. 

Q. Is there any entry- A. Not in this book. 

Q. W’ill you let me- A. Do you want me to look for 

you? 

Q. No. Let me finish my question. Is there any entry 
with respect to a payment for the visit of July 8, 1947 ? A. 
Not in this book. 

• *#•***•# 

Q. Is there any entry on that record with respect to pay¬ 
ment of that hospital visit? A. No. 

Q. Is there any entry of a visit to Mrs. Maske on July 
9? A. Not in this book. 

Q. Is there any entry with respect to July 10, 1947 ? A. 
Not in this book, but I will look, to be sure. 

244 Q. How about July 11,1947 ? Is there any entry of 
a visit? A. Not in this book, but I will look. 

Mr. Bress: If the Court please, the lady has already 
said that this book covers advance appointments. There is 
no testimony that advance appointments were made by Mrs. 
Maske with Dr. Schwartze. Therefore, I think that taking 
one day at a time and asking if there are advance appoint¬ 
ments is trying to create a question of impeachment which 
does not exist. 


87 


The Court: If the book covers only advance appoint^ 
ments, the objection would seem to be good, unless counsel is 
intending to show- 

Mr. Roberson: I think it has evidentiary value. 

Moreover, I believe it is a fact that this book of appoint^ 
ments is the book on which the doctor predicated his charges, 
that is, he would enter a visit, and then, later on, if some¬ 
one paid him, he would come back and put the charge ini 
Whether or not it was paid in advance does not make any 
difference in this case. 

Mr. Bress: It is not a question of payment in advance: 
The lady has said that this is the book that Dr. Schwartze 
used to make advance appointments. 

There is no claim that advance appointments were made 
here. I have no objection to this entire book going into 
evidence and letting the jury see it, but what I do 

245 object to is the characterization, in leading questions; 
to imply some impeachment where none exists. 

Mr. Roberson: The impeachment will come later, 
Mr. Bress. 

Mr. Bress: That is a completely voluntary statement; 
and you have nothing to back that up, either. 

The Court: The Court will permit the answer to be made. 

By Mr. Roberson: 

Q. Mrs. Schwartze, in order to save time, is there any 
entry in the day-book of any visit or appointment of Dr: 
Schwartze and Mrs. Maske, according to your record, be¬ 
tween July 8 and July 17, including July 17 ? A. Only by 
telephone. I answered the telephone. 
**#*#**# *1 

246 Q. Begin with July 9 and go through July 17 and 
see if there is any entry with respect to Mrs. Masked 

visits or appointments. A. Nothing on July 9. Nothing on 
July 10, in this book. Nothing on July 12, in this book. 
Nothing on July 13 and 14, in this book; 15 or 16. 

Mrs. Maske has an office call on July 18, which you saw - 
you have it there. 
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Q. One call at the office. A. Office call, and it is a charge, 
in this book. 

Q. Mrs. Schwartze, will yon continue on through August 
4 and see if there are any similar entries between 

247 July 18, about which you testified,- A. I want 

to add, on July 18, the doctor has marked it in pen 

and ink, and later, going over it, he has put the charge in 
pencil. Here he has 11 Maske, 6 p.m. ’’ 

Q. What is the date of that? A. On July 19. 

Q. Is there one for the 20th or any time between then 
and August 4? A. He has got here a call for him to phone 
Maske. This is reminders, you see, for him to phone Maske, 
on July 21. 

Q. That is in your handwriting, isn’t it? A. No; it is in 
Doctor’s handwriting. Everything in here is in Doctor’s 
handwriting. 

Q. Very well. That is the 21st, notations? A. Yes; he 
wants to call her. He is reminding himself, as a reminder, 
to call him. 

Q. Yes. A. On July 22 he is reminding himself to see 
Edith Maske for a new case. 

Q. Will you show me that entry? A. Yes. You missed 
that one when you came out, didn’t you? 

Q. That is the 22d. I had asked you to carry it on through 
August 4 and tell me about any entries that appear in 

248 the day-book between those dates or on any of those 
dates. A. He has again to remind him to phone 

Maske on Friday, July 25. Then he has down here, later, to 
“See Maske,” a reminder. 

*•**#•*•• 

Q. I ask you to go through August 4. A. I am on July 
29th now. 

July 29, he says, “See Maske to go to a house call and 
take the cast off. ’ ’ I don’t know what that is. It is ‘ to go ” 
—‘ * cast off ’ ’—something; that is his handwriting. Did you 
miss that one, too? 
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Q. Can you read what the word is, Mrs. Schwartze? A. 
It says, “See Maske,” and then “cast off”, and then some¬ 
thing — 

Q. “Off Sunday”; is that what it says? A. It must be. 
Yes. This is “off.” This must be “off Sunday.’ He is 
reminding himself something about a fall. Did she have 
a faff? 


A. On July 31, he has “See Maske.” One call. I 
249 don’t know what this is he has here; something in a 
charge. He says, “See Maske,” and then, after¬ 
wards, he made a call and some kind of a charge. 

Q. If you can help us translate - A. You see, He 

has written this, and then, later on, there is a difference; 
slant of the pen. He has made one call to the home and 
charge, that is what that is. 

Mr. Bress: I think that is very clear. “One call, homej’ 
It looks like handwriting on the doctor’s prescription. 


By Mr. Roberson: 

Q. That is on July 31, “home call.” How about the first 
of August? A. He has here, “Maske cast off” and he 
scratched it out. He must have undoubtedly been unable to 
take the cast off there. 

Q. What date was that, Mrs. Schwartze? A. On Au¬ 
gust 1. | 

Q. Does that indicate a visit? A. No; that indicates 
that he had reminded himself to go take her cast off and 
undoubtedly he had a baby that day or something, and he 
scratched it off. 

He has on August 2, “Maske; one dress”. That means 
he dressed her wound and charged it. 

Q. Now, the third. A. On the 4th he has—Nothing on 
the 3d but on the 4th he has, “See Maske”, and, later, he 
made one house call. 

250 Q. Mrs. Schwartze, you recall my coming out to 
see you,- A. Yes. 


i 


i 
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Q. -this past Tuesday, and asking you to show me 

your records with respect to Dr. Schwartze’s treatments of 
Mrs. Maske. A. Yes. 

Q. And you did show me that day-book, among others? 
A. Yes. 

Q. Have you got any other records that show an entry in 
the doctor’s handwriting of a visit between the dates of 
July 9 and July 17? A. No. You remember what I told 
you. Shall I tell what you told me then, as long as you 
asked me what I said? 

Q. I am just asking if you have got any other records 
that show a visit? A. On August 4. Not in Doctor’s 
handwriting, but I can’t find that little book. 

Q. You have some other book? A. The book where he 
takes the phone calls from me, I told you I had torn up. 

Q. You did tell me that you had a roomful of records; 
that you could not go through them. A. And you sum¬ 
monsed me before you came out, and I was trying to get 
heads or tails, and I had a hard time getting this. 
251 Q. You are doing the best for us. A. The next 
morning. I only had from late afternoon to the next 
morning to even get this for you. 

Q. So you haven’t any records that would demonstrate 
any visit or appointment during that period? A. Not 
with me. 

Q. You don’t know anywhere else? A. I know but the 
Judge says not to tell anything except what you ask me. 

Q. Do you have any records in the doctor’s handwriting 
to show any visits? A. Not with me. 

Q. I asked you to bring any record that you have with 
respect to him, didn’t I? A. Yes. 

Q. Mrs. Schwartze, to change the subject a bit, you are 
familiar with your husband’s handwriting, aren’t you? A. 
Yes, I am. 

Q. I show you a paper marked “Defendant’s Exhibit No. 
2 for identification”, called a “Medical Report”, and ask 
you if that is the ink writing in the doctor’s handwriting. 
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A. It looks very much like it. You showed me this yes¬ 
terday, you know, and I told you yesterday that it cer¬ 
tainly looks like my husband’s signature down here. 

Q. I mean all the handwriting in ink is your huS- 

252 band’s? A. Yes. I would say it looks like my 
husband’s writing. 

Q. Directing your attention specifically to the word ‘ 1 su¬ 
perior” on the second line of this document, is that in 

your husband’s handwriting or is that-A. The “clerk?’ 

is in Doctor’s handwriting. 

Q. Somebody- A. “Supervisor”, there. 

Q. It is in a different handwriting? A. Somebody other 
than the doctor. 

Q. Mrs. 'Schwartze, do you have any other written rec¬ 
ords with respect to Mrs. Maske, any records written by 
him? A. Yes, I do. I have the record—he was so con¬ 
cerned in the record that he dictated to his son, who is no\v 
a doctor. He wanted to clear the record so he could an¬ 
swer her letter, and I have the notes about that. 

Q. You mean that is something that he gave to his son 
and his son later on sent to Mrs. Maske? A. Am I al¬ 
lowed to tell this—take time for this? 

*#• ****** 

253 The Witness: Yes! it is a record of the treatment 
of the plaintiff. You saw it already. We discussed 

it. 

You see, you just want to see this (indicating). You 
know, you read this, and then you read this (indicating), 
and then you read this, and I told you that my boy wrote 

that, and, in getting in touch with my lawyer,- 

Mr. Bress: I submit that this colloquy between witness 
and counsel is not proper. 

* # * * # • * «:• 


255 Did Mrs. Maske receive treatment from Dr. 
Schwartze between July 9 and July 17 ? A. She did. 
Q. To what extent did she receive such treatment, if 
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yon know? A. Well, the records which I just read, yon 
can tell by the casts and all and calls came in to me. 

256 Q. Mrs. Schwartze, the book which you have pro¬ 
duced and about which you have been asked ques¬ 
tions, beginning with the date July 9 to August 4, does 
that book show all visits made by Dr. Schwartze during 
that period with Mrs. Maske? A. It does not. 

Q. Is there any other book that you have that would 
show all those visits during that period? A. There is. 

Q. Do you have that book? A. No; and it would take 
me a w T eek to find it and I had too little time to get it. 
**###•##• 

258 The Court: You now desire to make her your 
own witness? 

Mr. Bress: Yes. 

The Court: You may do so. 

By Mr. Bress: 

Q. I will ask you now the question, Mrs. Schwartze: Do 
you know of your own personal knowledge that Mrs. Maske 
was under the care of Dr. Schwartze between July 9 and 
July 17? 

• •#*#•••• 

259 The Witness: I know it to be a fact that she was. 

#*##*•*#• 

Q. Did you work with him in his office as his clerk or 
nurse? A. He never left the phone without leaving it to 
me. All the patients transacted their business on the 
phone with me. I couldn’t w^ork with him as his nurse very 
much because I had to cook and keep house for him. 
**#**•#•• 

260 Q. Can you tell us, if you know, how many times 
between July 9 and July 17 he saw Mrs. Maske, 

either at her home or at his office? A. I can’t tell you the 
exact date but he saw her many times. 


I 
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Q. Do you recall whether or not on July 9 your husband 
was out on a call at Suitland in Maryland—Don’t answer 
this if there is an objection—and upon his return at night 
did he or did he not make any entry which you observed 
with respect to having seen Mrs. Maske that night be¬ 
fore returning to his home? A. I don’t know that. 

#*#*#•**4 

i 

Mr. Roberson: Your Honor, at this time I wish to intro¬ 
duce in evidence an application for employment which has 
been identified as defendant’s No. 3 for identification, and 
the plaintiff has said it is all in her handwriting. 

* #'* # # * * # * 

262 Mr. Bress: If Your Honor please, this document 
was selected from the whole file of Civil Service 

documents. There are many other documents in that fil4 
in the same handwriting. 

I would have no objection to the use of those but the 
substance of this is what they would like to get in. 

The Court: What is it? 

263 Mr. Bress: Here is one thing I noticed and the 
only thing I have noticed so far: This lady, in 1929 

when she was in that gas stove explosion, had a number 
of her toes blown off in that explosion. She testified that 
she was quite crippled in that foot as the result of that. 

There was nothing in that testimony to show she wore 
any prosthesis as a result of that. In filling out this ap¬ 
plication, there appears, back in 1941, that she wears an 
artificial limb but walks well. She didn’t wear an artii 
ficial limb. She had these toes blown off and she had a 
little jigger of some kind that extended to the front of th^ 
foot with a strap that went up to her ankle on the foot that 
was later amputated and that feature, they might argue + 
why she wore an artificial limb back in 1941 and she tells 
you now she didn’t wear one until 1945. j 

It can be explained awray but why get into possible imi 
peachment w T hen there are other documents in the same 
handwriting? 


l 
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The Court: Of course, the Court cannot select the docu¬ 
ments. If it is essential to proper identification or com¬ 
parison of the signature that the entire handwriting of 
an instrument should he used, then I think the instrument 
is admissible. The Court cannot select the document in 
order to form the basis for comparison. 

Mr. Bress: There are dozens of other instruments 

264 in the same file that we would have no objection to. 

The Court: Can't the signature of the witness be 
sufficiently identified- 

Mr. Roberson: I don’t think that is adequate, Your Hon¬ 
or, for a handwriting expert. In other words, he should 
be able to run through a whole complete document and 
compare various letters. How often it appears, and all, 
is material. 

I don’t think Mr. Bress is giving any reason for keeping 
it out on the ground that, if it is in, it will affect the credi¬ 
bility of his client. 

Mr. Bress: Pages 2 and 3 have a lot of handwriting on 
them. Why doesn’t he use pages 2 and 3? Why does he 
want that front page? 

The Court: That includes the signature. 

Mr. Roberson: Her signature was different. Her name 
was “Pierce” at that time. 

Mr. Bress: The handwriting is adequate on pages 2, 3 
and 4. All you have to do is fold the document. I am 
not being selective. I think defense counsel is selective. 
He wants the jury to read it and it is not admissible. 

The Court: I think the suggestion that you use pages 2 
and 3 is a wise suggestion. I see no point in injecting 
anything in this if it is not put on for the purpose of im¬ 
peachment. 

Mr. Roberson: I think it is likewise admissible for 

265 impeachment purposes. 

Mr. Bress: You have not used it for that purpose. 

Mr. Roberson: I don’t think I am restricted to that. I 
can only take one thing at a time. 
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Mr. Bress: It wouldn’t be admitted for impeachment 
purposes because the lady will admit to that. 

Mr. Roberson: She didn’t on the stand. 

The Court: If it is contrary to something else testified* 
it can be used for impeachment. I have to take the record 
for what it is. 

Mr. Bress: I don’t know what else is in counsel’s mind 
except his intent on getting this document in the record 
when there are hundreds of documents in this lady’s hand! 
writing closer than 1941. 

The Court: You may make your record. The Court 
will admit the document. 

(Thereupon, counsel resumed their place at the 
counsel table and the following proceedings were had 
in the hearing of the jury.) 

j 

Mr. Roberson: May the paper previously marked Der 
fendant’s Exhibit D for Identification be marked Defend¬ 
ant’s Exhibit D in evidence? 

The Court: It may. 

| 

(The document above referred to was thereupon 
marked Defendant’s Exhibit D and received in evi¬ 
dence.) 

I 

##****##^ 

266 Ira N. Gullickson was called as a witness on be¬ 
half of the defendant and, having been first duly 
sworn, was examined and testified as follows: 

Direct Examination 


By Mr. Roberson: 

Q. Will you state your name, Mr. Gullickson? A. Ira 
N. Gullickson. 

Q. What is your occupation, Mr. Gullickson? A. I am 
an Examiner of Questioned Documents. 

Q. Where are you employed, sir? A. Metropolitan 
Police Headquarters. 


! 
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Q. How long have you been so employed, sir? A. About 
20 years. 

Q. During that time, you specialized in examining ques¬ 
tioned documents? A. That is correct. 

Q. What special training have you had with respect to 
examining questioned documents, Mr. Gullickson? A. I 
took up the study in 1927. At that time, there were no 
schools that carried on any instruction. I instructed my¬ 
self until in 1930,1 attended the first school of criminology 
at Northwestern University and, while there, I had 

267 the opportunity to study under two nationally rec¬ 
ognized authorities, Herbert J. Walters and J. For- 

dyce Woods. 

Upon my return to the District, I became associated 
wdth Dr. Ferrar, the Dean of Document Examiners in this 
country, who was connected with the United States Trea¬ 
sury Department. 

Since then, I have practiced and been associated with 
him up until the time of his death. 

Q. Is an examiner of questioned documents what is com¬ 
monly known, in lay language, as a handwriting expert? 
A. Well, it is referred to as that but an examiner of docu¬ 
ments goes much further than the mere examination of 
handwriting. 

Q. An examiner of questioned documents goes further 
than that. What do you mean by that? A. Well, it in¬ 
cludes the examination of typewriting, paper, inks, era¬ 
sures, alterations and so forth. 

Q. And for the past 20 years, you have done that type 
of work for the Police Department in Washington? A. 
That is right. 

Q. For what other agencies have you acted as an expert 
on questioned documents? A. Well, I have been called in, 
I believe, by all of the old line agencies of the Federal 
Government, that is, the Veterans Bureau, the Trea- 

268 sury Department, State Department, Department of 
Justice. 
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Q. Have you testified with respect to questioned docu¬ 
ments in this, the United States District Court for the 
District of Columbia? A. Yes, I have qualified and testis 
fied in all of the courts of the District of Columbia. 

Q. Approximately how many times a year do you appeair 
in this court? 

*•***•**•1 

The Witness: In these courts in the District, I would say 
between 20 and 25 times a year. 

By Mr. Roberson: 

Q. Have you appeared in courts of the states as dis¬ 
tinguished from District Courts? A. Yes; I have ap¬ 
peared in all of the surrounding states. 

Q. Have you been retained in connection with questioned 
documents by the well-known law firm of Newmyer & 
Bress ? 

Mr. Bress: I object to the question. I think that is an 
unfair question. 

The Court: The objection is sustained. 

You have gone into his qualifications. 

• #«##•**• 

i 

275 Q. Mr. Gullickson, going back to Defendant’s Ex¬ 
hibit No. D, have you made a study of that docu¬ 
ment at my request? A. Yes, I have. 

Q. I now show you the questioned document marked De¬ 
fendant’s Exhibit No. 2 for Identification and ask you if 
you have likewise studied that at my request? A. I have.! 

Q. Directing your attention specifically to the word; 
“supervisor” which appears on the second line of De¬ 
fendant’s Exhibit No. 2, have you compared that with the 
writing on Defendant’s Exhibit D, the admitted document? 
A. Yes; I have. j 

Q. And have you formed an opinion, Mr. Gullickson, 
based upon your experience in the field of questioned doc-: 
uments as to the authorship of the word “super-! 

276 visor” on the questioned document A. I have. 

Q. What is your opinion? 
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Mr. Bress: I object, if the Court pleases. I think it is 
pretty common knowledge that you cannot form such an 
opinion on one word and I object to it unless there is an 
adequate showing to the contrary by this witness. 

The Court: Overruled. 

By Mr. Roberson: 

Q. What is your opinion as to the authorship? A. It is 
my opinion that the word “supervisor” appearing in the 
third line of Exhibit No. 2 was written by the writer who 
filled in Exhibit D. 

Mr. Roberson: I offer in evidence Defendant’s Exhibit 
No. 2 for Identification, Your Honor. 

Mr. Bress: Objected to. 

*•###•**• 

(Thereupon, counsel approached the bench and pro¬ 
ceedings were had out of the hearing of the jury.) 

Mr. Bress: May I state my objection, if the Court please? 

The Court: You may. 

Mr. Bress: My objection is on the ground that counsel 
is making a calculated effort to get before the jury 
277 a document which is concededly the statement of the 
physician and he is trying to show that because one 
word that this fellow^ identifies, “supervisor”—I don’t 
know where it is—the one word “supervisor”, that one 
little word appears to be the same handwriting as this 
(indicating) in order to get before the jury incompetent 
evidence. 

Even if this is the same writing, Your Honor, this is not 
admissible in evidence because he cannot show and there 
has been no showing that the word “supervisor” was added 
after the document was filled in. He is trying to draw 
an inference because if one word is in the lady’s hand¬ 
writing, therefore, she must have seen this document filled 
in. That does not follow. 
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The document is complete hearsay and is not admissible 
and the attempt to get it in by that inference is inappro¬ 
priate and prejudicial. I 

Mr. Roberson: Does Your Honor wish to hear me oh 
this? 

The Court: I will be glad to hear you. 

Mr. Roberson: Your Honor, this is the document which 
Mr. White testified he sent to Mrs. Maske with a covering 
letter directing her to have Dr. Schwartz fill it out and 1 
then to return it to the defendant. 

The doctor evidently filled it out in his own handwriting 
because his widow has testified that everything in 
278 ink, with the exception of the word “supervisor”! 
appears in the doctor's handwriting. 

You will observe that the word “clerk” has been marked 
out and “supervisor” added underneath it. 

The evidence now is that the “supervisor” was written 
by the plaintiff in this action. Therefore, after the doctor 
had filled out this statement of the lady, the lady went 
through it and made the only change which she wished 
made in that document before it was sent back to the 1 
defendant. 

I submit that it is now admissible in evidence because! 
it has been traced to her, through her doctor and back to 
her with a change and if it contains anything that is con-i 
trary to what she has gotten in here through an alleged 
stipulation at pretrial, I certainly think it is competent 
evidence as a declaration against interest and there are 
features in that document which are contrary to what 
she has testified. 

Mr. Bress: Of course, there is prejudicial statement' 
here. The doctor has a notation of the date he first saw 
the lady, July 18. It has got a statement about how the! 
accident occurred. It has a lot of things that are preju¬ 
dicial. 

Mr. Roberson: It is a statement she gave him and she 
evidently went through this, marked out one word and 
wrote in the word “supervisor”. 


i 
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The Court: I will admit the document in evidence. 

*#***•**• 

279 Mr. Roberson: I ask that Defendant’s Exhibit No. 
2 for identification be marked Defendant’s Ex¬ 
hibit E. 

The Court: It will be admitted. 

(The document heretofore marked Defendant’s Ex¬ 
hibit No. 2 for identification was thereupon marked De¬ 
fendant’s Exhibit E and received in evidence.) 

• «*#••*«• 

280 Q. I said when. You were requested on Wednes¬ 
day night. When did you first see any document 

that was shown to you today? A. Yesterday morning. 

Q. Was that in the corridor of the courthouse? 

281 A. That is right. 

Q. What document was shown to you? A. The 
document was identified as the questioned document and 
the documents that were identified as standard were shown 
to me. 

Q. What documents were shown to you beside the two 
documents here? A. There was another document, a long 
handwritten document. 

*****••*• 

282 Q. Can you make a comparison on the basis of 
signature only? A. Well, that depends. It can be 

done. That is regularly done on a signature only. 

Q. If you have only one word as a base in a questioned 
document, can you, by comparing that word with the sig¬ 
nature, determine whether or not they are both of the 
same handwriting? A. It is problematical. It would de¬ 
pend entirely upon the word and the letters, the sequence 
of letters appearing in the signature. 

283 Q. I show you the questioned document. The 
word that you have here in one word , 11 supervisor ’ ’; 

is that correct? A. That is right. 

Q. And did you compare this word “supervisor” with 
the body of this statement yesterday? A. No; I com¬ 
pared it with the signature, Edith 0. Maske. 
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Q. Did yon find them to be the same or different? A. I 
found them to he the same but not based on these docu¬ 
ments alone. 

Q. What other documents did you use? A. The Exhibit 
No. - 

Q. This document (indicating)? A. “D”, that is right. 
Q. That is the only other one you saw? A. That is right. 


285 Q. Do people’s handwriting change over a period 
of years? A. Yes, it does. 

Q. And if you have a word allegedly written in 1947 in 
a comparison of handwritings, wouldn’t you prefer to have 
the document written in 1947 as the basis for comparison? 
Wouldn’t that be better than a document in 1941? A. It 
might be better. It depends entirely upon the writer Of 
the document. Many writers, over a period of many years 
during their middle span of life, there is very little change 
in their writing. We will find very little variation over a 
period of 15 or 20 years. 

Q. Worry; nervousness; shock; pain; anguish; those 
things, if they continue for years, do affect a person’s hand¬ 
writing, do they not? A. That depends entirely upon the 
individual. Some individuals, worry and shock will vio¬ 
lently affect it. Others- 

Q. It will not? A. Will show very little effect. 

Q. Were you shown any other documents as the basis for 
comparison dated in 1947? A. No; the document that I 
have is the one. 

Q. This is the only one that was shown? A. Yes. 

286 Q. And using documents written in 1947 would 
be a better basis for comparison, would they not? 

A. Well, it would merely add to what I have there. 

Q. Will you tell this jury on what it is that you formed 
your opinion that the one word “supervisor” is in tlie 
same handwriting as the document, Defendant’s Exhibit 
D? State the facts and only the facts upon which that 
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opinion is based. A. The first examination of the stand¬ 
ard writing shows a very fine quality of writing. 

Q. You mean the pen is a sharp pen? A. No; a very 
fine quality. It is a good writer. The pen is very sharp. 
It is the stenographic type of pen with a very fine point 
but the writing is very clear, very legible, very smooth and 
I could term it as “pretty writing”. 

It is a right-hand slant and it agrees with what is com¬ 
monly known as the Palmer system or Palmer method of 
writing. That same condition is consistently found in the 
writing of the word “supervisor”. 

The word “supervisor” compares, in line quality, with 
the shape of the letters, the manner of writing, the pen 
pressure, the size and the slant. 

Then referring to each of the letters we find in the word 
“supervisor”, we find those letters consistently appearing 
in document D; the style of writing, the capital “S”. The 
“u”, of course, does not have much character in it. 

287 Q. Take the letter “S”. What did you compare 
the letter “S” with? A. With the “S” that ap¬ 
pears on Defendant’s Exhibit D. It appears in a number 
of places. 

Q. Which one did you compare it with? A. I didn’t 
compare it with one particular one. I compared it with 
all of them because it shows a consistent similarity. 

*#*##•#*• 

288 I will put it to you this way: Isn’t it a fact that 
the capital letter “S” even written by the same 

lady in this document is written in different ways in dif¬ 
ferent places? A. Well, none of the “S’s” are exactly 
alike; not one is a facsimile of the other. Thev all show 
that variation that we find in normal genuine writing. 
No writer can ever even write his name twice exactly alike 
because, if he does, if we have that situation, one of them 
is a forgery. 

Q. As a matter of fact—let me ask you—compare it with 
these capital “S’s” over here. Isn’t there the difference 
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between day and night when you compare this “S” with 
the “S” in the w’ord “Supervisor”? Where is there any 
similarity between those two? A. Looking at the “S” in 
“Sheriff”- 

Q. Yes; or “Supervisor” or any one of them. Here is 
the word “Sheriff” or the word “Service” there or the 
word “September” there. 

Isn’t that completely different from that curlicue 
289 of the “S” on the questioned document? How can 
you say those are the same “S’s”? A. Very easily. 
Q. I know you can say it easily, but I want to know the 
facts on which you base it. 

* # # # * • * #;* 

The Witness: For the plain and simple reason that they 
all look alike. 

In the word “Supervisor”, we have the pen hook into 
the paper so we have a double line there but we have tie 
same angle of upstroke. We have a loop at the top, al¬ 
though that loop, the corner of the pen is caught in the 
fold of the paper. We have the pen failing on the way 
down but, at the base of the “ S ”, we have a loop that con¬ 
sistently appears in some of the “'S’s”. It does not ap¬ 
pear in the “S” in “Sheriff”, but we do have the retrace 
up here in “September.” 

# * * * * * * * j * 

292 Q. We will go all over it again, Mr. Gullickson. ! I 
thought I would get one question that would dispose 

of it. 

Isn’t it a fact that on this one (indicating) there is a 
retrace; right? A. Yes. 

Q. On this one, there is a loop; right? A. Right. 

Q. On this one (indicating), there is no retrace and no 
loop; right? A. That is right. 

Q. On this one (indicating), there is no retrace 

293 and no loop? A. That is right. 

* # * * # • * • | • 


i 
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297 By Mr. Bress: 

Q. When you talk about beginning strokes, one 
way of distinction is that the document not written 

298 by the lady has a longer beginning stroke. The doc¬ 
ument that you claim is of the same handwriting as 

the lady, the word “Supervisor”, does that have any be¬ 
ginning stroke? A. Yes, but it is not one that starts 
below the line. 

Q. Does that have any beginning stroke below the loop? 
A. No, that is where it starts. 

**#**•**• 

Q. So the document written by the lady which have the 
beginning stroke are like the document which she did not 
sign and the document which you claim she signed does 
not have the beginning stroke. How do you explain that? 
A. Compare them. Look at the length of the beginning 
stroke. 

Q. But there is no beginning stroke on this one 

299 (indicating) ? A. That is right. It is a very short 
beginning stroke. It starts right at the loop. 

Q. There is no beginning stroke on the one you claim is 
her writing yet .there is a beginning stroke on the one that 
she wrote and there is a beginning stroke on the one she 
did not write. How do you reconcile that? A. Let’s look 
at all the “S’s”. On line 4, the word “Service”, the be¬ 
ginning stroke is above the cross line. The word “Street” 
or “State”, it is right at the loop. 

Q. Look at the next one. A. The next one, we have a 
larger capital. The beginning stroke is below the loop. 

Q. They are all different, aren’t they? Similar, but dif¬ 
ferent? Look at this one (indicating), Mr. Gullickson. 
Turn to page 3, if you will, please. There is an “S” there 
I am particularly interested in. Is there any similarity 
whatsoever between the “S”, and you have got a circle 
around it. I am going to put an asterisk around it. Is 
there any similarity between the capital “S” there written 
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by the lady and the capital “S” on the questioned docu¬ 
ment? A. Certainly there is. 

Q. Will you state what that is? A. We have the 

300 same line quality; the same thin line. We have the 
same degree of touch, the same manner of writing 

and the same angle. The proportions of the letter- 

* • * « * * * 1 # 

The Witness: The proportions of the letter do not agree 
with the capital “S” written on Exhibit E. 

By Mr. Bress: 

i 

Q. I now ask you the same question I asked before and 
see if you are prepared to give me a different answer. Is 
it not a fact that the “S'’s” in the document which is tjbe 
Civil Service application which is concededly Mrs. Maske’s 
handwriting, the “S’s” are lacking in uniformity and 
that there is no great similarity or dissimilarity between 
some of the “S’s” in this document and the questioned 
document and the “ S ’ ’ that appears in the document which 
she concededly did not sign? You still will not change 
your position? A. No; I cannot see any reason to change 
that position because the documents themselves indicate 
otherwise. The writer of Exhibit D writes a number of 
different types of “S’s”. There are at least three differ¬ 
ent types of “S’s” appearing on the document as far as 
style is concerned. 

i 

# • * # * # *!* 

301 By Mr. Bress: 

Q. Did you take these documents to your labora¬ 
tory yesterday? A. No; I did not. 

Q. You took one look out in the hall and gave your 

302 opinion? A. That is about all this required. 

* * » * # * # ♦ 

i 

j 

303 Q. Yes; but I say at that place does it not appear 
in the basic document there are rounded “u’s” in 

many cases? A. To the best of my recollection, all 
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304 of the “u’s” in Document D have a rounded bottom. 

Q. And they do not have it in the word “Super¬ 
visor”? A. No; the “u” in there does not have it. 

Q. Let’s take the next letter, the letter “p”. Is it not 
a fact that in many of the “p’s” in the basic document, 
there are loops in the “p’s” where there is no loop in this 
“p” (indicating), the bottom loop under the line? A. Do 
you mean on the stem of the “p” or do you mean in the 
connection where the line leaves the bottom of the “u” 
going over toward the “e”? 

Q. The part of the “p” that comes under the line. 
Isn’t that the stem? A. That is the back stem of the “p”. 

That which appears on Exhibit E has no- 

Q. No loop? A. No loop. 

*•#*##• * 

305 Q. Aren’t many “p’s” in this document dissimilar 

from the “p”- A. No; I would not say they are 

dissimilar. There are many “p’s”, the same appearing 
in that document (indicating), just as there are variations 
in the “S”. Nevertheless, we have the general consis¬ 
tence of appearance in the manner of writing. 

Q. On this document, there appears, in pencil, “W. M. 
& A.” and the word “White” in pencil. That is obviously 
a different handwriting from any other handwriting on the 
paper or is that similar, in your opinion? A. Well, I had 
not paid any attention to it. I mean I had not compared 
it but it appears different. 

Q. And by making that glance that you have just made 
and not having noticed that before, is it your opinion then 
that the words “W. M. & A.” and “White” are different 
from the handwriting in the body of the document? A. 
That I don’t know. 

306 Q. You don’t know by looking at the pencil writ¬ 
ing on this document whether it is the same or simi¬ 
lar to the other handwriting on the document? A. Well, 
it is not similar but whether it was written by, for exam¬ 
ple the word “White” written by the person who wrote in 
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the main document, that I don’t know. That is a matter 
of comparing pencil writing with pen and ink. I don’t 
have any idea under what circumstances “ White ” was 
written. It apparently was just scribbled on there. 

Q. Do you know the circumstances under which the word 
“Supervisor” was written on there? A. It apparently 
was written carefully. 

Q. Is that what you mean by knowing the circumstances 
under which it was written, whether it was written with 
care or without care? A. That is right. The word 
‘ ‘ White ’ ’ shows no care in writing at all. The word * 1 Sui- 
pervisor” shows care in the manner of writing. 

Q. Does the word “White” appear in a very fine handr 
writing? A. I would say no. 

Q. Would you say the word “White” was written by 
the person who signed this statement, Dr. E'. W. Schwartze? 
A. That I don’t know. 

Q. Was the word “White” written by the person 
307 who wrote the word “Supervisor”? A. I would say 
no. 

******* * 

310 I show you a capital “E”, capital “0” and “P”, 
and above the “Mrs. Edith 0. Pierce,” which ap¬ 
pears in the basic document, Defendant’s No. D, I ask you 
whether or not there is any difference between the “Edith 

O. Pierce” in the basic document and the “Edith 0. 
Maske” in Defendant’s No. C in evidence. I show you 
two “E’s”, one “Edith 0. Pierce” and the other “E. 0. 

P. ” and I ask you if that is dissimilar from thfe 

“Edith 0, Maske” in that document (indicating)? 

311 A. There is dissimilarity in the manner of writing 
the capital “E”. The “E” in the remainder of the 

signature, as far as comparison can be made, is consistent 
in the writing. 

• •**#*« * 

313 Q. The two words are completely different in size? 
A. That is true. They are different in size. One is 
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larger. The more rapidly written one is larger but I 
would hesitate to give an opinion and base it upon the single 
word, single name of “Edith”. 

Q. And if these two words, “Edith,” were written by 
the same person six or seven years apart, would you say 
that would be consistent that there might have been a 
change in the handwriting during that period? A. That 
difference would be consistent in ^writing the two words 
fifteen minutes apart, let alone six or seven years. 

Q. It just depends on how it happens to be written? A. 
A person has that much variation in writing. 
*•*•*•• • 

Mr. Roberson: Now, Your Honor, I had previously 
asked permission to read Defendant’s Exhibit E to the 
jury. May I now do that? 

Mr. Bress: May we approach the bench? 

#•*•*** * 

314 Mr. Bress: Consistent with the defendant’s pur¬ 
pose, they want now to read this document in evi¬ 
dence. 

The purpose of my objection before was that this docu¬ 
ment is not admissible in evidence. The fact that this 
witness has now identified handwriting, the one word on 
.the document without there being a showing when that 
word was put on the document, I submit that the body of 
the document is not admissible in evidence and the mere 
fact that this evidence tends to show that this word is in 
the same handwriting as some document many years be¬ 
fore written by her does not make this document admissible 
and I object to its admissibility. 

I think that the jury is permitted to see the comparison 
of handwriting to determine the weight to be given to this 
man’s testimony but this document is not admissible in 
evidence for any purpose and certainly not, to prove the 
truth of matters contained in it. It is being offered 
mainly for the purposes of impeachment and that affects 


the credibility and determines what instruction the Court 
will give to the jury if and when it is submitted to them 
for examination. 

The Court: I think, in the state of the record with re¬ 
spect to the instrument, that it is admissible at this! 

315 time and the Court will overrule the objection. 

#*####* *! 

316 Mr. Roberson: (Reading Defendant’s Exhibit E) :j 

317 1 ‘ Medical Report 

“Patient’s name: Edith Maske.” 

The age is blank. 

“Address: 6060 Brooke Road. 

“Occupation: Clerk.” 

That is marked out and underneath it is the word ‘ ‘ super¬ 
visor.” 

“Employed by: United States Government. 

“History of condition; date of accident: July 9, 1947. 
“History described by patient: While a passenger on a 
bus, public conveyance, bus and an auto almost had a col-! 
lision. The bus stopped suddenly and another passenger! 
stepped on or hit the top of the instep of the right foot. 
“Date of your first treatment: July 18, 1947. 

“Date of your last treatment: Still continuing. 

“X-ray, date taken: July 19, 1947. 

“Where taken: Providence Hospital. 

“Findings: Negative for fracture. 

“Diagnosis: Subperiosteal hematoma and subcutaneous 
hematoma of dorsum of right foot. Pain and inability to 
stand on this foot. j 

“Contributing factors. In your opinion, is the condi-1 
tion the result of above described accident solely? 
Yes. 

318 “Prognosis: Total disability: Undetermined. In 
bed. 

“Estimated cost of medical treatment: Undertimed. 

“(Signed) E. W. Schwartze.j 
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“Address: 1225 Talbot Street, Southeast. 

“Date: July 29, 1947.” 

#•#***• * 

320 Mr. Bress: While we are here at the bench, Mr. 
Roberson, I understood you to say one of your wit¬ 
nesses was going to offer records from Walter Reed Hos¬ 
pital? 

Mr. Roberson: Yes. 

Mr. Bress: I would object to those records being ad¬ 
mitted in evidence. I don’t know why we have to go into 
the 1945 amputation as having any bearing in this 

321 case. If it has any relevancy, I should like to 
know it. 

Mr. Roberson: I would like to state it has bearing in this 
sense: The plaintiff stated she did have an amputation at 
Walter Reed in 1945 whereas the fact, as will be shown by 
the history at Walter Roed is that she had her amputation 
way back in 1929. There was no amputation at Walter 
Reed because she had already been amputated. All they 
did was fix up a recision on the stump. 

Moreover, it is revealed in the Walter Reed record that, 
in so far as this right ankle which is involved in this law 
suit, is concerned, that it was deformed in 1945 whereas 
the plaintiff has testified here that her right ankle was 
perfectly 0. K. 

Mr. Bress: Taking up point by point: First, as to the 
amputation, I think if you will look at the record, you will 
find that you are in error about that. The amputation that 
we have previously stated to the Court was that she had 
lost, in that explosion, only the toes, the front part of the 
foot and she did wear some little prosthesis for that part 
of it but the amputation to just below the knee was done in 
1945 at,Walter Reed. 

However that may be, those records are not admissible in 
evidence for two reasons: One, how much of her leg was 
cut off in 1945 is immaterial to any issue in this case. 
Secondly, you cannot attempt to impeach on imma- 
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322 terial issues as the rule of law is, as practiced here,: 

and, third, the records of Walter Reed Hospital are 
privileged and these gentlemen have no right to produce! 
them. 

Mr. Roberson: The pretrial order takes care of that. Iti 
says that the hospital records may be admitted without; 
proof. We were hoisted on that petard yesterday. 

The Court: If the defendant has some theory that the: 
original condition, as testified to, has some effect on her 
general state of health, general physical condition which, 
if considered, would create a situation that would form 
the basis for a comparison between her physical status at j 
the time of the injury and the present time, it might be i 
admissible on that theory. 

Mr. Bress: Under the decisions of the Court of Appeals, I 
the history that appears in hospital charts is not admissible 
in evidence at all. They are presently not admissible to 
the extent of impeaching on immaterial issues. 

The Court: They may not be submitted. If you have 
anything in opposition, you will have an opportunity to 
present it to me. 

Mr. Bress: May the record show we object to the ad- j 
mission of any records from Walter Reed on the grounds 
that I stated. 

The Court: I will pass on that when they are offered. 

* * * * * * * * ; 

327 The Court: To simplify the matter, I will let the i 
deposition be read. 

| 

* * * * * # • • | 

Mr. Roberson: I wish to read the questions and answers j 
from the deposition taken on March 13, 1948: 

“Question. Where are you employed, Mrs. Maske? 

“Answer. Veterans Administration. 

“Question. In what capacity? 

“Answer: I am a supervisor.” 
#•####• * 
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328 Catherine S. Porter 

was called as a witness by and on behalf of the defendant 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 

By Mr. Roberson: 

Q. Will you state your full name, please? 

A. Catherine S. Porter. 

Q. Where are you employed? 

329 A. Information Clerk, Adjutant General’s Office. 

Q. Mrs. Porter, in response to a subpoena, have 

you broght with you the records of Walter Reed Hospital 
pertaining to Edith O. Maske ? 

A. I have. 

Q. When did they arrive, Mrs. Porter? 

A. They arrived yesterday afternoon from St. Louis, 
Missouri. 

Q. What is the practice with respect to military hospital 
records as to preserving them at the hospital or sending 
them to St. Louis? 

Mr. Bress: I will concede, if the Court pleases, what 
the lady has produced are the Walter Reed Hospital records. 

• •••••••• 

330 Frank M. Hand 

was called as a witness by and on behalf of the plaintiff and, 
having been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Bress: 

Q. Your name is Dr. Frask M. Hand and you are a prac¬ 
ticing physician and surgeon in the District of Columbia? 
A. Yes. 
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Q. Dr. Hand, you specialize in any particular branch of 
medicine? 

i 

A. Orthopedic surgery. 

I 

#•••#•«•* 

i 

_ ! 

333 Examination on this same day, December 14, 1948,} 

the fibula on this side is very broad at the malleolus 
level, the ankle level, where the bones are rather prominent. 
She has complete extension; says that the knee is uncom¬ 
fortable in this position; has a quinus of this side; 

334 “Quinus” means the foot is pointing downward. 
**•**#*•* 
338 Q. Dr. Hand, what was your interpretation of the 

X-rays that you received from Dr. Frohman? 

A. Well, if I may read my own dictation which is not a 
report, that will help you, I believe. 

Q. Yes. 

A. This is my own dictation in my office at the time: 

“February 15, 1949. j 

“X-rays taken on the second of December, 1948, of 
the right ankle show a rather marked disturbance about 
the joint space with a diminishing of this space 1 
339 There is a roughening of the joint surfaces. 

Several detached small fragfents. A displace¬ 
ment of the posterior portion of the oscalis, wrich is 
the heel bone, and some involvement of the astragalus 
which is the main weight bearing bone, you might say, 
in the ankle.” 

A. This is dated March 1, 1949. j 

“Examination: In walking, when weight is placed 
on the right leg, the ankle and foot are thrown into ani 
inverted position which tends to reduce the bowing of 
the leg and ankle. The present prosthesis or the arti¬ 
ficial limb on the left has been used since 1945 and 
there is some roughening of it due to wear. 
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“Motion of the foot is painful. The pain is localized 
to the outer aspect anterior below the level 
340 of the fibula. The fibula is the smaller of the 
two bones.” 

Q. The fibula is the smoller of the two bones that goes 
from the ankle to the knee? 

A. Right. Plantaflexion, which is downward motion, 
measures 148 degrees. Dorsoflexion, which is the outward 
motion .of the foot, at the ankle measures 122 degrees. She 
has a few degrees of lateral motion. 

“Suggest fusion of the ankle in neutral position.” 

Q. What do you mean by “Suggest fusion of the ankle”? 
Wliat does that mean? 

A. “Suggest fusion of the ankle” means to stabilize by 
operation; making loss of motion at the ankle, making a 
stiff joint. 

Q. Does that require a cutting of the ankle and the per¬ 
formance of an operation under the skin? 

A. Yes. 

Q. Wliat is involved in a fusion? Will you explain that 
a little more in detail? 

A. A fusion means that you have to open the joint, com¬ 
pletely, and remove some of the surfaces of the bone and 
place them together with some type of fixation, whether it 
be transplanted bone or metal-like fixation and immobilized 
in a cast for quite some time. 

Q. Is the result of that operation such that there is 
341 no motion at all in the ankle? It is a stiff joint? 

A. It is a stiff joint 

**•*•#*•• 

343 Q. Doctor, in the light of the history that you re¬ 
ceived or let me furnish some additional history based 
on matters in evidence: 

Prior to your seeing this lady, will you assume that she 
had dislocation of the digits or the toes of her right foot 
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and she had pain and swelling in the right foot in an area 
of four by two and one-half inches on the top part of the 
foot and she had a fracture of the navicular bone on 

344 the right foot. A walking cast was applied. 

Thereafter, on July 21, that cast was removed for 
X-ray purposes and a new cast was applied and the X-ray 
examination at that time showed some arthritic condition 
posterior to the tarsal joint with some ankylosis. 

That X-ray determinotion was made by Dr. Joseph 
Bellair. You know him? 

A. Ies. 

Q. The next day, on July 22, the cast applied on the 21st 
was removed due to vain and re-X-rayed and a new cast 
reapplied. An X-ray examination ot that time showed no 
previous change and the cast was reapplied. A larger and 
more comfortable cast, that was. 

Due to extreme pain between the dates July 23 and July] 
28, the patient was treated for pain and edema due to th§ 
pain, dressed and redressed on July 31 and August 2. The 
leg was swelling continuously. Patient was unable to stand 
on it. 

i 

The patient was treated for pain, swelling and irritation. 
On August 8, the veins in the foot were larger than before. 
The area showed a dark green discoloration. There was] 
a thrombosis of the vein in the right extremity and, from] 
August 11 to September 11, the patient was treated and 
got considerably better. 

The prognosis, at that time, was that there was a 

345 thrombosi in the foot which might result in an emboli 
formation with serious complications and poor cir¬ 
culation of the lower extremity which was determined to 
be such that might lead to gangrene, making the patient; 
a total invalid. 

In the light of that history plus the fact that prior to 
July 9, the date on which this lady’s foot was injured, she s 
had no difficulty in the use of that foot nor paid in it; that 
beginning in November of 1947—I have given you the; 
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history up to September of 1947—beginning in November 
of 1947, she was under the care of Dr. Frohman and re¬ 
mained under Dr. Frohmon’s care until December of 1948 
when she was referred to you and, under Dr. Frohman’s 
care, she received extensive diathermy treatments. 

Then the condition you found was such as you have 
related to the end of ’48 and early ’49. 

In the light of those facts, Doctor, will you please state, 
in your opinion, whether the condition of this lady’s foot 
and ankle was such as, in your opinion, was the result of 
injury. 

A. I would say that injury could influence such a picture, 
that is, with that history, but whether or not definitely it 
was due to trauma, I could not say. 

Q. In the light of that history, if that histiry is correct, 
what influence would trauma have in producing that condi¬ 
tion which you found? 

A. Oftentimes, as the result of fracture and injury 
346 to the sore structures, there is a residual arthritic 
change which is a progressive type of change. 

Does that answer your question? 

Q. Yes. 

What is the effect of trauma superimposed on an arthritic 
condition? Does that frequently aggravate it or not? 

A. Yes; it exaggerates the symptoms. 

Q. Whtat bone of the foot is the navicular bone? 

A. The metatarsal bone which is the weight bearing bone, 
partially. 

Q. Would the fracture of that bone impair the ability 
of the person to bear weight on the leg? 

A. If it did not heal, it would. 

Q. If it healed, it would not impair? 

A. Would not impair weight bearing. 

Q. With respect to the effect of the trauma upon a foot 
that had a fracture of the navicular bone and dislocation 
of the digits or the toes and showed some arthritic condi¬ 
tion during the same month and that has progressively in- 
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creased up to the present time, what is your opinion, Doctor, 
as to whether or not the progression of that condition is 
aggravated by trauma? 

Mr. Roberts: May we approach the bench, Your Honor? 

The Court: You may. 

(Thereupon, counsel approached the bench and the 

347 following proceedings were had out of the hearing 
of the jury.) 

Mr. Roberson: Your Honor, this attempt to convert 
his case into one for aggravation is one entirely different 
from that presented at pretrial when the plaintiff was con-j 
tending that the injury to the foot was the direct cause of 
whatever her disability was. There was no contention there 
that we aggravated an arthritic condition, that is, that was 
our conception of the pretrial order. 

The Court: I don’t think that situation would be such 
to preclude this testimony. 

348 Q. Doctor, when was the last time you saw MrsJ 
Maske? 

A. August 4, 1949; examination: 

“She has some swelling and some pain. On weight! 
bearing, she has pain. There is tenderness along the 
anterior joint space line.”—that is at the very front: 
of the ankle—“it is tender over both malleoli with; 
percussion. A few degrees of anterior-posterior mo¬ 
tion,” that is, upward and downward motion—“foot 
is held in 45 degree angle of plantaflexion. 

‘ < Advice—same. * ’ 

Q. Was your opinion still at that time that a fusion: 
operation was indicated? 

A. Yes. 

Q. And if there has been no improvement in the condition i 
of her foot as of the present time and pain still persists,: 
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would you still recommend that such an operation be per¬ 
formed? 

A. Yes. 

351 Q. Doctor, what is your opinion as to whether or 
not this lady will improve unless she undergoes the 

operation? 

A. I don’t believe she will improve very much, judging 
by our previous examination. 

#••••#••• 

Q. Does the fact she has on artificial limb on her other 
leg make the result of a fusion operation on the other one 
more serious? 

A. Yes. 

352 Q. Doctor, if X had a fused ankle, would my ability 
in walking, to use that, be merely to put it down flat? 

Is that correct? 

A. It would be placed in what we call an optimal posi¬ 
tion or neutral position with the foot pointing downward 
a little bit and the weight bearing line centered so you would 
not have to reach too far forward to get weight on it. 

Q. And you would fix that position? 

A. At the time of operation. 

#••••*••• 

354 Cross-Examination 

By Mr. Roberson: 

Q. Dr. Hand, in this hypothetical question put to 

355 you by counsel, you assumed a fractured bone, did 
you not, as one of the elements? 

A. Yes. 

Q. And so your testimony with respect to aggravation 
of arthritic condition assumed a crushing injury to the 
foot, is that true, sir? 

A. Well, just a fracture as mentioned. I didn’t use the 
term “crushing”. 
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Q. But it is a fact if there were no fracture, your opinioh 
would be affected by that, would it not, sir? 

A. Yes. 

Q. And it would be to the contrary, assuming the facts 
given you by Mr. Bress with the exception of the feature 
that there was no fracture of the bone following this alleged 
trauma? 

i 

A. Yes; it would affect my opinion. 

Q. And your opinion would be, then, that if there were 
no trauma then probably that was not the cause of the 
arthritic condition that you saw; is that correct, sir? 

A. That is true. 

356 Q. As I understand your testimony, when you ex¬ 
amined her in ’48 and ’49, what you found could not 

357 have resulted from a subperiosteal hematoma and 
subcutaneous hematoma of the dorsum of the right 

foot? 

*••••#•« # 

i 

Q. The condition which you saw in the lady’s foot, in 
the ordinary course of events, is one that was not aggra¬ 
vated by trauma, isn’t that correct, sir? 

A. I could not say. 

Q. You can’t say one way or the other? 

A. No. 

j 

Q. Could it result from disease, Doctor? 

A. Yes. 

Q. Isn’t that the probability? 

A. I don’t know what you mean by “probability”. 

Q. Isn’t that the great likelihood ? 

A. It is likely that. 

**••*••*:* 

358 Q. What is a quinus deformity, sir? 

A. A quinus, it is the downward position of the 
foot, like a horse’s foot. 

Q. Assume the truth of this fact, Doctor: That on July 
20, 1945, the plaintiff’s right ankle was X-rayed and this 
was the finding: 


! 
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“There are extensive hypertrophic changes about 
the right ankle, foot and tarsal bone. There is a quinus 
deformity of the foot and considerable deformity of 
the tarsal bone. No evidence of recent injury.” 

That was in 1945. Assuming the truth of those facts, 
Doctor, would that indicate to you that the condition you 
saw in ’48 and ’49 was probably a developmental thing as 
distinguished from caused or aggravated by any stepping 
on the instep of the foot? 

A. If that report were true, I would. 

Q. I have asked you to assume that. 

A. Assuming that, I think that the trauma had not too 
much to do with it. 

• •••••••• 

Redirect Examination 

By Mr. Bress: 

Q. Doctor, is a limb which has arthritic changes in 
359 it a common thing amongst people in their early 40’s 
or late 30’s and is not accompanied with pain? 

A. Is it the usual thing? 

Q. Is it the common thing? 

A. No; it is not a common thing. 

Q. You find that many people have arthritis without 
knowing they have got it? 

A. No. 

Q. Do you have people who have arthritic changes and 
do not suffer with pain as the result of it? 

A. It is not the usual thing. 

Q. Arthritic change is a progressive thing, is it not, as 
we grow older, in many people? 

A. Yes. 

Q. And if a person who has an arthritic development in 
any limb, taking this case, the foot and ankle, is that person 
likely to suffer more as the result of the trauma to that 
limb than if they didn’t have an arthritic condition? 

A. Yes; it always aggravates symptoms. 
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Q. When you have a condition of hypertrophic changes 
in the member that we are referring to and if you have a 
fracture of the navicular bone and, as the result of a 
crushing blow of several steps, one or more steps by the 
high heel of a shoe of a woman stepping on the top of the' 
instep, would the reasonable probability be, from 

360 striking the foot which already has some hyper¬ 
trophic arthritic changes, that such arthritic condi-: 

tion would be aggravated by this kind of an injury? 

A. Assuming the first part to be true, it would aggravate 
the symptoms. 

Q. And the extent to which it would aggravate, Doctor,! 
is the probability such that it might aggravate it to the 
point of making the limb useless or making it as useless 
as it is to this lady in this case? 

A. Yes; I believe so. 

• ••••••• « 

Q. Let me ask you this: She had some, in the assumption,; 
some hypertrophic arthritic changes. She could have gone 
through life with that without requiring a fusion opera¬ 
tion, could she not? 

A. Probably so. 

Q. Many people have that, don’t they? 

A. Yes. 

Q. And the effect of a fracture and a crushing blow caus¬ 
ing the hemorrhage under the periosteum aggravated that 
condition and rendered the foot in the condition in 

361 which it is today, is that not correct? 

A. That I can’t determine since I didn’t see her 
in the beginning. 

• •••••••* 

362 By Mr. Bress: 

! 

Q. In my assumed facts that I gave you earlier, Doctor* 
I told you there was a thrombosis of the vein. I just want 
to ask you now whether a thrombosis the size of a small 
walnut, is that something that would result from trauma? 
A. Yes. 


i 
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Q. Subperiosteal hematoma, what is the usual effect of 
a subperiosteal hematoma upon a prior arthritic condition 
as to whether or not it is an aggravating factor in it? 

A. It might very well aggravate a preexisting condition. 

Q. (Reading): “Subperiosteal hematoma and subcutan¬ 
eous shematoma or dorsum of right foot.” 

363 Doctor, what is the significance of the fact that 
this lady, even though she had some arthritic condi¬ 
tion in her foot and ankle prior to this accident, had no 
pain or disability in that ankle and was able to bear the 
weight of her body on it without pain? What is your 
opinion, as a result of that fact, as to whether or not the 
arthritic condition that she had prior to this injury was of 
no great importance; if it did not produce pain. 

A. The hematoma, as I understand your question, it 
would depend entirely upon its location as to whether it 
would affect an arthritic condition or not. In other words, 
if it is along the shaft, in the top, as they describe it, it 
would not have any real effect on the arthritic condition. 

Q. But it depends on how extensive that hematoma could 
be? 

A. Yes. 

Q. The bone that was broken, the navicular bone, frac¬ 
ture of the navicular bone, is that underneath the tarsus 
of the foot? 

A. It is on the side of the foot. 

Q. Would an arthritic condition in that area be ag¬ 
gravated by a subperiosteal hematoma in that area? 

A. Yes. 

• •••••••• 

364 Allen B. Coleman 

was called as a witness and, being first duly sworn, was 
examined and testified as follows: 



123 


J 

i 

Direct Examination 
By Mr. Roberson: 

i 

Q. Your name is Allen B. Coleman? 

A. That is correct. 

• ••••••••! 

365 Q. I see by your uniform you are a Maryland State 
Trooper at the present time? 

A. That is correct. 

Q. What was your employment, Mr. Coleman, in July of 
1947? 

A. I was a bus driver for W. M. & A. Motor Lines. 

Q. Did there come a time in the afternoon of July when 
a lady on your bus claimed to have sustained an injury? 

A. I don’t remember the exact time of day it was but 
I am pretty sure it was the evening rush hour that that 
incident occurred. 

i 

Q. Do you recall where you were going, where your trip 
originated? 

A. It had originated at the terminal at 11th and Penn¬ 
sylvania Avenue, Northwest. 

Q. What was your next stop after leaving your terminal ? 
A. It was, I am pretty sure, at 7th Street on E Street,! 
just east of 7th Street. 

Q. Heading in which direction, Mr. Coleman? 

A. East. j 

Q. What was your next stop after that, sir, for any 
reason? 

A. The traffic light at 6th Street. 

Q. That light was red when you reached that? ! 

366 A. Yes, sir, it was. 

Q. Will you explain to the Court and jury the; 
circumstances of this lady’s accident, as you know it? 

A. I had stopped for the red light there at 6th Street! 
and when it turned green, I went on across the intersection. 
I didn’t shift gears until I crossed the intersection because 
we were taught in school never to attempt to or to shift 

i 

I 

i 

i 
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gears while you are traversing an intersection. The bus 
had cleared the intersection when I did shift to second gear. 

Just about that time, a taxicab, a black taxicab, privately 
owned, driven by a colored woman pulled out from the 
curb and stopped right in front of me. At that time, I was 
in the center lane on the right-hand side of the street. That 
left one traffic lane open eastbound on the left of me and 
there was a parking line to the right of me. When the 
cab pulled out, I came to an abrupt stop. I jammed on 
the brakes. 

Q. What was your approximate speed that you had at¬ 
tained at the time of that stop? 

A. I was traveling at approximately 10 to 12 miles an 
hour. 

Q. Had the taxi been at a standstill as you approached 
it on this lane of parked cars? 

A. As far as I can recall, it was at a standstill and then 
it pulled out in front of me. 

367 Q. Approximately what was the distance separat¬ 
ing your bumper from the taxicab at the time you 
made this stop? 

A. I can’t recall the exact distance but I would say it 
was approximately eight feet. 

Q. Was the taxicab then at a standstill? 

A. Yes, sir, it had come to a complete stop. 

Q. What happened to the taxicab thereafter? 

A. Well, it didn’t hesitate hut about a couple of seconds 
and then it went straight east. 

Q. Did you have an opportunity to get the number of 
the license tag? 

A. No, sir, I did not. 

Q. What did you do after making the stop that you have 
described? 

A. I immediately asked if anyone was injured on the bus 
because I had had standing passengers on the bus and it 
threw them forward. The woman sitting behind me, on 
the longitudinal seat, said yes, she was injured, and I pulled 
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across the street and up close to the curb so the rear of my 
bus cleared the intersection and stopped and then took the 
necessary information down. 

i 

• •••••••!• 

368 Q. Are you familiar with Georgetown Law School? 
A. Yes, sir, I am. 

Q. Where was your original stop with respect to the 
entrance of Georgetown Law School? 

A. You mean when I made the emergency stop? 

Q. Yes. 

A. It was just about in front of the law school. 

Q. And then after your sudden stop, you pulled on across 
Fifth Street, did you? 

A. That is correct. 

Q. And made another stop? 

A. That is correct. 

Q. Were you then closer to Fifth than you were to 
Fourth when you made your final stop? 

A. Yes, sir, I was. I had just cleared the intersection of 
Fifth Street. 

Q. What did you do after you pulled over to the curb? 
A. I asked Mrs. Maske how bad she was hurt and I think 
I asked her if she wanted me to call an ambulance. 

Q. Did she ask you to call the police? 

A. No, sir. 

Q. Did she ask you to take her to the hospital or send 
her to the hospital? 

A. No, sir. She just said, “Make out a report of it”. 

• • * • • • • * | . 

369 By Mr. Bress: 

Q. Mr. Coleman, at the time of this accident you had just 
completed a course in learning how to be a bus driver 

370 and you had not been driving but about four to six 
weeks, is that correct? 

A. That is correct. 

Q. And do you know what run you were on? 


i 

i 


i 

i 
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A. No, sir, I can’t recall what ran it was now. 

Q. And this learning that yon had in being a driver, was 
that a school conducted by the bus company for about two 
weeks ? 

A. Yes, sir, it was. 

Q. And after that two weeks’ training, were you put on 
this run? 

A. Yes, sir. 

Q. And you started that school sometime in May and you 
finished the school two weeks later and this accident oc¬ 
curred in early July? 

A. Yes, sir. 

Q. You say that the taxicab that you saw was a black 
taxicab? 

A. Yes, sir. 

Q. It wasn’t a Yellow and it wasn’t a Diamond? 

A. No, sir. 

Q. And it was not light-colored? 

A. No, sir. 

Q. It was black? 

A. It was black. 

371 Q. And you could see it well enough to know that 
there was a colored lady driving it? 

A. Yes, sir. 

Q. And when you first saw that taxicab, it was stopped 
parallel against the curb, was it not? 

A. Yes, sir, it was. 

Q. And it was standing still and you were coming east 
and it was headed east but stopped along the curb ? 

A. Yes, sir. 

• •••••••• 

Q. You know about any cars being parked there. What 
was parked there? 

A. Offhand, I don’t recall what was parked there. 

Q. How close is it from where you say the accident oc¬ 
curred in the block between Fifth and Sixth Street on the 
south side of E Street, how far is it from the entrance 
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372 to the Georgetown Law School to the building line dn 
the east side of Sixth Street? 

A. On the east side of Sixth Street? 

Q. Yes; in other words, the school goes from its entrance 
in a westerly direction to the building line of Sixth Street. 

A. That is correct. 

Q. How long is that? 

A. Offhand, I don’t know. 

Q. Where was the taxicab when you first saw it with 
respect to the building line of Sixth Street? 

A. It was approximately in the middle of the block, j 

Q. Was it the middle of the block where the entrance to 
the school is? 

A. Just about. 

Q. So that when you first saw that taxicab it was, shall 
we say, parked along the curb in front of the entrance <j>f 
the law school? 

A. It was in front of the law school but I won’t say it 
was the entrance to the law school. 

Q. Where would you say it was closer to, Fifth Street 
or closer to Sixth Street? 

A. I would say it was a little closer to Sixth Street. 

Q. It was there somewhere between the entrance of the 
school and the building line of Sixth Street, is that 

373 correct? 

A. Yes, sir. 

Q. From the entrance of the school to the east curb line 
of Sixth Street, do you know how far that is approximately? 
Would you say 100 feet? ! 

A. No, sir, I don’t. 

Q. Do you have any idea whether it would be 100 feet, 
200 feet? 

A. No, sir, not now. I haven’t been up there for a long 
time. 

Q. Do you know whether or not there were any cars at 
all parked between the building line of Sixth Street on E 
to the entrance of the law school, and, if so, how many cars, 
approximately, were parked there, if any? 
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A. Well, I don’t know for sure. 

Q. Did you ever, in driving on this particular street, 
observe cars parked on the south side of E Street between 
Fifth and Fourth? 

A. No, sir. 

Q. There is no parking allowed between Fifth and Fourth, 
is there? 

A. No, sir. 

374 Q. You testified by deposition in November of 
1948, did you not? 

A. I think that was the date. 

Q. Your recollection was a little clearer then than it is 
now? 

A. Yes, sir. 

Q. With respect to this other car, this taxicab, if it was 
parked along the curb, as I understand it, you saw that 
taxicab start up, did you not, from a standing position? 

A. Yes, sir. 

Q. When you saw it start up, was there any car in 

375 front of you? 

A. You mean parked in front of the taxi? 

Q. Yes. 

A. Yes, sir, I am pretty sure there was. 

Q. When you saw it start up, can you tell us how fast 
it started up? 

A. No, sir. 

Q. When the taxicab started up, did the taxicab have 
to do any backing and going forward to get out of the 
parking lot? 

A. No, sir, it just pulled right forward. 

Q. Did you see any passengers getting out of it? 

A. No, sir, I didn’t. 

Q. When you first saw it when it was at a standstill, how 
far away was it from the front of your bus? 

A. I can’t recall how far it was. 


! 
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Q. How many ear lengths or bus lengths was your bus 
from the taxi when you first saw it? 

A. I don ’t recall just how far it was. 

Q. Can you point to any object in this room as to how 
far the taxicab that you are referring to was from you; 
when you first saw it? 

A. No, sir; because it has been too long ago. 

Q. As a matter of fact, when you testified in November, 
1948, you didn’t know how far it was from you when 

376 you first saw it standing still, is that correct? 

A. I guess you can say that. 

Q. After you first saw the taxicab and saw it begin to 
move, do you remember how far you were from the rear 
of that taxicab when it first started moving forward? 

A. No, sir, I don’t. 

Q. And when it first started moving forward, how far: 
did it get out in the lane immediately next to the parking 
lane before it got in front of your bus? 

A. It just pulled out and straightened up, straight east, ! 
and then it stopped. 

Q. Pulled out and straightened up? 

A. Yes, sir. 

Q. During the process that it was pulling out from its 
position along the curb, you had your eyes on it? 

A. Yes, sir. 

Q. You had your eyes on it to the point of even noticing 
what sort of person was driving the cab? 

A. Yes, sir. 

Q. During that time that the cab was pulling out from 
its parked lane to get into another lane, you were watch-; 
ing that cab the whole time. While it was pulling out, sir, 
what warning, if any, did you give to the taxicab? 

A. No warning at all. 

Q. You didn’t sound your horn? 

377 A. No, sir. 

Q. You didn’t slow down the speed of your busi 
either when you saw him start to pull out, did you? 
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A. Yes, sir, I did. 

Q. What was the position of the taxicab when you ap¬ 
plied your brakes? 

A. Heading straight east. 

Q. My question, sir, is, and that is what I understand, 
the taxicab was already in front of you heading straight 
east before you applied your brakes, isn’t that a fact? 

A. No, sir, it was not. 

Q. Did you apply your brakes before the taxi was in 
front of you? 

A. Before it got in front, when I saw it pulling out, 
that is when I applied my brakes. 

Q. How far was the front of your bus to the rear of 
the taxicab when you saw it pull out? 

A. I don’t recall the exact distance. 

Q. Ten, 15 feet? 

A. I would say about 10 or 12 feet. 

Q. When you brought your bus to a stop, I understand 
you to say you were still 8 feet behind it? 

A. Eight feet, yes, sir. 

Q. So, from the time when you first saw it until the time 
you stopped, do you mean you stopped within four 
feet? 

318 A. I said approximately. 

Q. Yes, I mean approximately. You mean you 
stopped at approximately four feet? 

A. Yes, sir. 

Q. And when you saw him, when your bus came to a 
stop, the taxicab was not stopped, was it? 

A. Would you repeat the question? 

Q. When your bus came to a stop, the taxi was not 
stopped. It was still going, was it not? 

A. No, sir, it was stopped. 

Q. What was there in front of the taxicab? 

A. Nothing. 

Q. Were there any pedestrians in front of it? 

A. No, sir. 
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Q. What was there to make the taxi stop? 

A. It stopped for no apparent reason. 

Q. Was there any reason why you could see the taxi 
should pull out of a parking place and then stop? 

A. Not unless somebody whistled for a cab. The bu3 
makes a lot of noise. 

i 

Q. Did the taxi go on? 

A. Yes, sir, it did. 

Q. Did you mean when you said you came to a stop that 
passengers in your bus had been thrown? 

A. Yes, sir. 

379 Q. And the taxicab was sitting right in front of 
it, wasn’t it? 

A. Yes, sir. 

Q. You observed the color of it and it was a private cab^ 
Could you not have taken the number of that? 

A. Yes, sir, I could have. 

Q. How far from the space where the taxicab pulled out 
from being alongside the curb did the taxicab go before 
it came to a stop? 

A. I don’t know how far it was. 

Q. Where was the taxicab with respect to Fifth Street 
when it came to a, stop? 

A. It was still approximately in the middle of the block. 
Q. Well, the taxicab, I understood you to say, was stopped 
approximately at the middle of the block? 

A. Yes, sir, it didn’t travel very far. 

Q. Well, the taxicab did not move sideways? 

A. Yes, I know that. 

Q. It had to move forward? 

A. Yes, sir. 

Q. I want to know how far out of the parking place this 
taxicab got and how far forward it went before it stopped? 
A. As I told you before ,1 don’t know the exact distance. 
Q. Was the taxicab on the street car tracks at the 

380 time? 

A. No, sir, it was not 


! 
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Q. Was your bus on the street car lines? 

A. No, sir. 

Q. Isn’t it a fact that when your bus came to a stop 
that was the second stop that you made? 

A. Yes, sir. 

Q. You stopped one time and this was the second stop 
when you threw the people and then you stopped again 
and distributed the cards? 

A. Yes, sir. 

Q. Isn’t it a fact that you stopped at the regular stop at 
E Street and Fourth? 

A. Yes. 

Q. Is there a regular bus stop at Fourth and E? 

A. Yes, sir, there is. 

Q. Is there any intervening bus stops between the one 
at Seventh and E Street and the one at Fourth and E? 

A. No, sir. 

Q. Isn’t it a fact when you started on after you had 
known that people were hurt in your bus, that you went 
to your next bus stop which is the bus stop at Fourth and 
E right outside this window? 

A. No, sir. 

Q. Is it your testimony that after this occurrence, 
381 you then crossed the street car tracks on Fifth Street 
or before? 

A. After it occurred, I pulled across the intersection at 
Fifth and E Street and stopped at the curb with the rear 
end of my bus just clearing the intersection. 

Q. It is not a fact, then, that the rear end of your bus 
was just clearing the intersection when this stop was made ? 

A. No, sir. 

Q. Was the stop made so abrupt and sudden so it 
caused people to be thrown? 

A. Not to the floor. 

Q. It was such a stop as would cause people to be thrown? 

A. Yes, sir. 

Q. Will you tell us how fast the cab was going when it 
pulled out. 
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A. No, sir, I can’t. 

Q. Will you tell us how fast the cab was going when the 
cab was in front of you? 

A. No, sir. 

Q. Will you tell us how far the cab went after it got 
into your lane of traffic before it indicated to you he was 
going to stop? 

A. He did not indicate to me that he was going to 
stop. 

382 Q. Were there any red lights on the back of the 
taxicab? 

A. Yes, sir. j 

Q. Don’t those lights go on when the brakes are applied? 
A. Yes, sir. 

Q. Did you see those lights go on? 

A. I don’t know whether I did or not. 

Q. You are not in a position to state that the rear stop 
lights on the taxicab did not go on? 

A. No, sir, I am not in a position to say. 

Q. There did come a time when the taxi pulled out in 
front of you and there were no rear lights on the taxicab* 
that is, the lights did not go on and the taxicab was moving 
forward, is that correct? 

A. When he headed straight out E Street, he stopped. 
Q. After he was straightened out on E Street, he stopped? 
A. After he pulled out from the curb and straightened 
up on E Street. 

Q. When he stopped, was there any line of traffic on his 
right or to his left? j 

A. No, sir, there wasn’t. 

Q. There were no cars around? 

A. I am sure cars were parked at the side. 

Q. Was there anything in front of the taxi? 

383 A. No, sir. 

Q. And nothing between you and the taxicab to 
interfere with your view of the taxicab? 

A. No, sir. 


i 
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Q. Will you state how far the taxicab went from its 
parked position until the time it put on its brakes to stop 
or stopped or until it stopped? 

A. No, sir, I can’t even estimate it. 

Q. If the taxicab was parked along in front of this jury 
box and the taxicab pulled out, I want to know how far it 
went either from the front of it or the rear of it, how far 
did it go from the time you first saw it move until the time 
it stopped? 

A. I don’t know because it happened too long ago. 

Q. You didn’t know the answer to that question in 1948, 
did you? 

A. No, sir. That was a year and a half after the accident 
happened, too. 

Q. Was the cab at any time proceeding alongside of the 
bus? 

A. No, sir. 

Q. Do I understand that you can’t at all give us the speed 
of the taxicab at any time since you saw it in motion? 

A. No, sir. 

Q. And your maximum speed at any time from the 
384 time you first saw the taxicab until the time you made 
the stop, you say, was not more than 10 to 12 miles? 

A. That is right 

Q. And you estimate that the distance it took you to stop 
was four feet? 

A. I would say about that. 

Q. Is there anything that has occurred, Mr. Coleman, 
to refresh your recollection about this thing so that your 
recollection is clearer today than it was in 1948? 

A. No, sir. 

Q. Isn’t it a fact that in 1948, when this deposition was 
taken, you were asked this question- 

Mr. Roberson: What page are you referring to, Mr. 
Bress? 

Mr. Bress: Page 11, the third question. 
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By Mr. Bress: 

Q. “Question: Was that the only car in the block, that 
taxicab? Were there any cars parked alongside on E 
Street? 

“Answer: I don’t recall offhand whether there was oj* 
not but I think there was a few more cars there.” 

Is that the answer you gave to that question ? 

A. That is right. That is the answer I gave today, 

385 too. 

Q. You don’t recall now that there were any but 
you stated you think he pulled out between parked cars? j 

A. Yes, sir. j 

Mr. Roberson: I submit that is corroborative rather 
than impeaching. 

Mr. Bress: I don’t think so. 

The Court: That is for the jury to pass upon. 

By Mr. Bress: 

Q. Isn’t it a fact, Mr. Coleman, when you left the la^t 
place where you stopped to pick up passengers, that was at 
the bus stop at 7th and E before this accident occurred? ; 

A. On E just east of 7th. 

Q. And some ladies and children got on at that place? 

A. I don’t recall who got on. 

Q. Isn’t it a fact you continued on and made no stops 
for any stop lights until the stop which was made for this 
accident ? 

A. No, sir. 

Q. Do you know how far the taxicab travelled during 
the time it traversed the area while it was stopping? 

A. No, sir, I don’t. 

Q. There was a period during which the taxicab was in 
front of you and you were aware that it was stopping? 

A. Yes, sir. 

Q. And during that period that you were aware 

386 that it was stopping, do you have any recollection now 
that the rear stop lights on the taxicab went on? 




136 


A. No, sir, I don’t know. 

Q. You don’t know whether they did or not? 

A. No, sir. 

Q. Were you traveling so close to the rear of that taxi¬ 
cab that if the lights were on you could not see them ? 

A. No, sir. 

Q. How far back from the rear of the taxicab were you 
at any time while it was out in front of you? 

A. Eight feet, when I stopped. 

Q. You were eight feet behind it when you were at a 
complete stop. I am asking you how far back of it you were 
while he was in motion and you were in motion? 

A. I don’t know. 

Q. You said today when the bus stopped you had some 
conversation with Mrs. Maske, the lady who was hurt? 

A. Yes, sir. 

Q. Was that conversation after the bus was between 
Fifth and Fourth Streets or before it got across Fifth 
Street? 

A. Both. 

Q. What conversation did you have with Mrs. Maske 
prior to your starting up after you stopped suddenly? 

A. I asked if anyone was hurt. 

Q. Did you get out of your seat when you made 
387 that inquiry ? 

A. No, shir. 

Q. You were still sitting in your seat and you asked if 
anyone was hurt while you were stopped there? 

A. That is right. 

Q. Did anyone respond? 

A. Yes, sir. 

Q. Was that Mrs. Maske? 

A. Mrs. Maske. 

Q. Or did somebody else respond for her? 

A. Mrs. Maske. 

Q. How soon after your bus stopped abruptly did you 
ask that question? 
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A. It could not have been over a few seconds. 

Q. The taxicab was still in front of you at that time? 

A. I don’t recall whether it was or not. 

i 

Q. When you asked if anyone was hurt, what did she sav 
to you? 

A. She said, “Yes, I am injured. Make out a report of it 
right away.” 

Q. And when she said that, that is when you started up 
across Fifth Street? 

A. That is right. 

• • * • • • • • . 

388 Q. Isn’t it a fact, Mr. Coleman, that when your bus 
was traveling east on M Street that you were travel¬ 
ing in the lane closest to the center? 

^ i 

A. No, sir, I was not traveling on M Street. 

Q. I mean on E Street. 

A. Yes, sir. 

Q. You were traveling in the lane closest to the center? 
A. No, the middle lane. 

Q. The middle lane? 

A. On the right-hand side of the street. 

Q. You mean there are three lanes? 

A. One for parked vehicles and two open lanes for traffic 
heading east. 

i 

• • • • • • • * # 

389 Q. How far is it from the stop at Seventh and E 
to the place where this accident occurred, almost two 

blocks ? 

A. Almost two blocks. 

Q. And during that space, you at no time drove out I into 
the left lane for eastbound traffic? You say you were in 
the center lane for eastbound traffic? 

A. That is right. 

Q. You knew at the time you asked Mrs. Maske how badly 
she was hurt how she had become injured? 

A. Yes, sir. 


i 
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Q. And you saw the lady that was thrown by the abrupt 
stop that stepped on her foot? 

A. Yes, sir. 

Q. When did you first realize that the taxi was starting up 
when you saw it start up or after it got out in your lane? 

A. When I saw it start out. 

Q. Iisn’t it a fact that you first realized the taxi 
390 was pulling out from the curb when it started out into 
your lane of traffic? 

A. Yes, sir. 

Q. And you are still not able to tell us how far you 
traveled from the time you saw it start up until the time 
it actually got out into your lane of traffic? 

A. No, I cannot. 

393 Mr. Roberson: Your Honor, at this time I wish 
to read to the jury a portion of the official record of 
the Walter Reed Hospital. 

Mr. Bress: Are you reading something that is in evi¬ 
dence ? 

Mr. Roberson: I am reading it in evidence. 

Mr. Bress: The Court has not admitted it? 

Mr. Roberson: Your Honor, may we approach the 
bench? 

The Court: You may. 

(Thereupon, counsel approached the bench and the 
following proceedings were had out of the hearing of 
the jury:) 

Mr. Roberson: Your Honor, by virtue of the pre-trial 
order, I wish now to read certain portions of the hospital 
records from Walter Reed Hospital. 

Mrs. Bress: The stipulation does not render admissible 
the hopsital records. 

The Court: That is correct. The stipulation reads: 

“It is stipulated that traffic regulations, hospital 
records and X-ray photographs may be admitted in 
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evidence without formal proof subject to objection as 
to relevancy and competency.” 

394 Mr. Bress: That is right. 

The Court: Do you care to make your objec¬ 
tion? If so, you may do so. 

Mr. Bress: The hospital record of Walter Reed Hos¬ 
pital is not, at least the part that I think is about to be 
offered, admissible; first: It is not relevant. Secondly, it is 
privileged. Third, there is no opportunity for cross-exam¬ 
ination. It just has every objection that the cases in the 
Court of Appeals has relied on in excluding hopsital rec¬ 
ords. It has nothing to do with the issues in the case. 

The Court: What does the record cover ? 

Mr. Roberson: Your Honor, I expect to show, by the 
hospital records, that this lady, contrary to what she testi¬ 
fied to, was injured in a railroad accident some 16 years 
ago; that she then had her foot amputated. 

In 1945, when she entered Walter Reed Hospital, it whs 
for a recision of that amputation. It was simply for treat¬ 
ment of the stump. She had already had an amputation some 
16 years before. 

I expect to show further that, contrary to what she has 
indicated on the stand, the X-rays at that time indicated 
that the lady had a deformity of the foot. 

The Court: That is the one that was amputated? 

Mr. Roberson: No, sir; the one that is involved in 
this law suit. 

395 Mr. Bress: If the Court pleases, in the fitst 
place what he proposes, on the first aspect of this 

offer, is to read some history that appears in a hospital 
record about there being a railroad accident. This lady says 
she was never in a railroad accident. She was in an explo¬ 
sion. 

i 

If some intern saw fit to put down a railroad accident, 
that isn’t admissible in evidence here to impeach her. 

She went to the hospital, Walter Reed, in 1945, to have 
her amputation. She had had a good portion of her foot 
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removed since 1929 but I think it goes into immaterial issues 
to trv now to impeach her to show how much of the left foot 
was amputated in 1929 and how much was amputated in 
1945. I think that is getting away from the issues in this 
case. 

As far as the right leg is concerned, I don’t believe that 
the mere showing of a hospital record as to the fact that 
X-rays were taken and what those X-rays showed is admis¬ 
sible in evidence because that clearly shows no opportunity 
for cross-examination. 

Your Honor ruled the other day that even though I had 
on the stand the very doctor who took the X-ray and read 
the X-ray, that I could not get into evidence what the X-ray 
readings were because they needed the X-rays for cross- 
examination. Well, I didn’t agree with the Court’s ruling 
at that time and I am not asking that the Court make that 
kind of a ruling now in my favor. All I am saying is 
396 if the may who made the interpretation is available, 
then the right of cross-examination is protected, so I 
say by merely showing a hospital record, that does not make 
it, in itself, admissible. There is no opportunity for cross- 
examination. 

The Court: The only two questions before the Court 
are the questions of relevancy and competency and anything 
else with relation to the stipulation is not before the Court. 

As far as competency is concerned, it seems to me they are 
admissible. If you make the point there is involved in the 
examination reference to an instrument or effort to get in 
other evidence, such as X-ray evidence, the Court would 
sustain that portion of the objection if it were based on 
X-rays that are not produced. 

• •••••••• 

Mr. Roberson: I can lay the foundation; that I sub¬ 
poenaed all hospital records and X-ray reports from Walter 
Reed Hospital. I was advised that everything had gone 
forward to St. Louis and was in the custody of the Adjutant 
General. 
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397 We then got in tonch with the Adjutant General 
and subpoenaed the St. Louis records and this is the 

entire record which we received. Accordingly, Your Honot, 

it seems to me that these films- 

The Court: If you lay the foundation of that kind, 
just as the other party is laying a foundation for the 
X-rays- 

You are calling the doctor bacvk? 

Mr. Bress: Yes, sir; but he took and read the X-rays. 
I am not offering in evidence his report. 

The Court: I understand, but I would follow the rule 
of lost instruments with reference to admissibility and in¬ 
clude X-rays. I think the authorities are agreed on tha^;. 

I find no distinction between X-rays and other instru¬ 
ments. That would be applicable to your situation and I 
think that would be applicable here. 

Mr. Bress: There has been no showing, if the Court 
please, that the Government X-rays are lost. 

Mr. Roberson: I will call the lady back over from the 
Adjutant General’s Office. 

The Court: If you insist on that- 

Mr. Roberson: If you want me to do that, I will call 
her back. 

• •••••••• 

398 Mr. Roberson: Mr. Bress, while we are wait¬ 
ing, do you want me to bring the lady over from the 

Adjutant General’s Office? 

Mr. Bress: All she can show is that you served a subr 
poena. 

The Court: You will stipulate what she would testify to? 
Mr. Bress: I would stipulate, if she were here, thajt 
these are all of the records she got from St. Louis. 

Mr. Roberson: That is correct, after I asked for all 
the records and issued a subpoena at Walter Reed, this i& 
all she got. 

The Court: I think that will lay the foundation. 

• ••••••** 

i 
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400 Mr. Roberson: While we are waiting, I might 
tell Your Honor my understanding of the case of 

New York Life Insurance Co. v. Taylor, 79 App. D. C. 

• •••••••• 

401 Mr. Roberson: Yes. 

Your Honor, it is rather long but 12 and 13 discuss 
what the shop book rule contemplates as being admissible. 
Mr. Bress: Was that in the dissenting opinion? 

Mr. Roberson: No, that was Judge Arnold’s opinion 
on rehearing. 

The Court: There are two discussions on it, one on 
the original and one on the rehearing. 

I am of the opinion that these two cases support the 
position taken by the plaintiff in this case. As stated, it 
covers routine matters but matters of diagnosis and 

402 treatment are not intended to be included. 

Mr. Roberson: Your Honor, may I make my 
proffer of proof as to the two different things I am offering? 
The Court: Yes. 

Mr. Roberson: And I take it Your Honor’s over¬ 
ruling applies only to the railroad history and what was 
done at Walter Reed and not the X-ray? 

The Court: I would say it applies to anything with 
respect to diagnosis as stated in these cases; Kaplan v. 
Manhattan Life Insurance Co., 71 App. D. C., 250, and 
New York Life Insurance Co. v. Taylor, 79 U. S. App. D. C. 
66 . 

The latter case, both the opinion on the original hearing 
and on the rehearing, appears to the Court to support the 
objection. 

Mr. Roberson: From the official records of Walter 
Reed Hospital which have been produced here pursuant to 
subpoena, I wish to read to the jury these portions of that 
record: 


First, a document called, “Consultation request and 
report. 

i 

“Name: Edith 0. Maske. 

“Grade: WF-T-5. 

“To: Orthopedic Clinic. 

“Date: 14 May 1945. 

“For consultation: Because of opinion regarding 

old amputation. 

403 (Signed) R. N. Wilson, Captain, j 

“Date: 18 May, 1945. j 

“Opinion of Consultant”- 

Mr. Bress: After the date, the words “Opinion of 
Consultant” appear: 

“This lady had an amputation of the left leg below 
the knee performed 16 years ago. She had gangrene af 
that time and had a second operation performed. A 
great deal of tissue was left on the stump and this 
mass of redundant tissue now tends to be sore and the 
skin over it tends to break down and weep. This stump 
should be revised to get rid of the redundant tissue. 
She wishes to have it done in cold weather. She will 
return at the end of August, 1945, and be placed on the 
waiting list for admission for this procedure. 

(Signed) W. A. Thompson, Captain, 
Medical Corps.” 

Mr. Roberson: The second proffer which I wish to| 
read to the jury was from the abbreviated clinical record on 
Edith Maske; WFE-wife-T-5, Ward 15. 

i 

i 

“Pertinent History. Chief complaint and condition! 
on admission” in the handwriting of Captain Thomp¬ 
son, there appears this- 

Mr. Bress: We don’t know whose handwriting it is. 

Mr. Roberson: It is signed by Captain Thompson. 

“Amputation left leg below the knee 17 years, 
404 ago. Left knee and stump gives no trouble except 
at the end where skin excoriates and mass of 
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stump end is tender. Wants leg fixed before sbe invests 
in new prothesis.” 

Before that appears these printed words, ‘‘Complete 
physical examination is negative except for the following’,, 
and again in pen and ink: 

“Left leg—VK amputation. Much redundant tissue 
at end of stump. It is tender and skin is slightly ex¬ 
coriated. 

“Progress: Imp. amputation; below knee; with 
redundant stump. 

(Signed) W. Thompson, Captain.’’ 

Mr. Bress: Are you still reading the proffer? 

Mr. Roberson: Yes, Mr. Bress. 

The third proffer I wish to make is the abbreviated clinical 
record. 

“Name: Edith Maske. 

“Grade: Wife T-5; Ward 15. 

“Pertinent history: Chief complaint and condition 
on admission”- 

Mr. Bress: What date does that bear? That bears no 
date, does it? 

Mr. Roberson: These are all portions of the Walter 
Reed Hospital Records. 

Mr. Bress: They cover the period from May 
405 of 1945, to August of 1945? 

Mr. Roberson: Yes, it is still in there. (Reading:) 

“Suffered traumatic amputation of left lower leg in 
R. R. accident approximately 15-20 years ago. 

“Chief complaint at present is inability to wear 
artificial limb due to poor amputation stump.” 

And on “Progress” the entry, 5 June ’45: 

“Revision left below knee stump. Removal of fibular 
and excision tibular exostoses. 

“15 June ’4?-. Satisfactory P. 0. condition.” 
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Bearing the initials “Y. N. P.” 

The next proffer of proof I wish to make is from the 
clinical record brief; Walter Reed GH, Washington, D. C.: 

“Maske, Edith 0.; Ward 15, Orthopedic. ! 

“Age 37; date of admission, 29 May ’45”. 

Reading, in pen and ink: 

“Amputation, surgical; left leg below knee secondary 
to traumatic amputation incurred in railroad accident 
16 years ago. 

“Operation: 5 June ’45. Revision left below knee 
amputation stump.” 

And that bears the signature of the ward surgeon, C. W. 
Perry. 

The final proffer of proof I wish to make from these 

records is the report of an X-ray of the right foot* 
406 the opposite foot, and it has been stipulated her^ 

that if the lady from Walter Reed were called, sh$ 
would testify that the records pertaining to this lady, all 
the records were brought into court from St. Louis follow- 
ing my subpoena to Walter Reed Hospital for the records 
and X-rays pertaining to Edith 0. Maske. 

Mr. Bress: Modify the stipulation to the extent thai 
I agree to stipulate all she would tesify would be that, in 
response to a subpoena addressed to Walter Reed to pro¬ 
duce all the records, these are the only records she received 
from St. Louis. That is as far as I will stipulate. 

Mr. Roberson: All the records and X-rays. 

Mr. Bress: This is all she received from St. Louis. 

Mr. Roberson: That is right. 

This is a radiologic report. 

“Name: Edith Maske; Ward 15; Rank, Wife of 
Corporal. 

“Part to be examined or treated: A.p. lateral right 
ankle. j 

“Clinical diagnoses: Sprain right ankle. 

“Date: 19 July 1945.” 


j 


i 

i 

i 
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This is signed by Captain C. W. Perry, M. C. 

The report follows: 

1 ‘There are extensive hypertrophic changes about the 
right ankle joint and the tarsal bone. There is 
407 a quinus deformity of the foot and considerable 
deformity of the tarsal bones. No evidence of 
recent injury. 

“July 20, 1945. (Signed) A. 0. Hampton, 

Lt. Col., M. C.” 

And above that appears his initials. 

Your Honor, it is my contention that many of these things 
which I have offered in evidence do come within the shop 
book rule under the decision in New York Life Insurance 
Co. v. Taylor. I think some of these are not subject to dis¬ 
pute but are factual observations about which competent 
men could not differ. 

Mr. Bress: All that has been read is either opinion 
evidence or matter which is excludable under the doctrine 
of the New York Life against Taylor and the prior case. 

Mr. Roberson: I wish to further point out that that 
lady opened the door to this by her original testimony. On 
direct examination, she was asked when she went into 
Walter Reed and what was done for her at that time. She 
conveyed the impression to the jury that she was perfectly 
all right until then and woke up an amputee. I think all 
this bears on her credibility. 

Mr. Bress: May I add that all was brought out on 
cross-examination and the ruling, as announced by the 
Court of Appeals in Ewing v. U. S., 77 App. 14, at 
408 page 21, where we had exactly this kind of a situa¬ 
tion and the Court said: 

“It is true, as appellant contends, that generally the 
inquiring party is concluded by the Witness’ answer 
when cross-examination relates to a matter collateral 
to the issues, and he may not later rebut it for purposes 
of impeachment.” 
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You can’t, by going on cross-examination, get into some¬ 
thing collateral and then offer evidence later on, in your 
own case, to impeach that witness with something that was 
brought out collaterally. 

490 Mr. Roberson: It is not my position that it 
was so collateral that Mr. Bress failed to bring it 
out. He was the first one who asked about losing the leg 
at Walter Reed in 1945. 

Mr. Bress: That is not a material issue. It is col¬ 
lateral even if brought out by me or you. 

The Court: The Court has ruled. 

i 

I 

Mr. Bress: If the Court pleases, I would like to move 
at this time to exclude from evidence one exhibit which the 
Court has already admitted and I call it to the Court’s atten¬ 
tion because I did not have the case before me at the last 
time and that is that medical report in the handwriting of 
Dr. Sclrwartze, defendant’s Exhibit E. That has gotten 
into evidence and causes me no little concern and I 
410 think it ought to be excluded. 

The Court: What is the number of that exhibit;? 

Mr. Bress: That is now Defendant’s Exhibit E. This 

is the exhibit which is admitted to be in the handwriting of 

^ ! 

Dr. Schwartze and has on the one word “Supervisor” 
which the handwriting expert has testified appears to be 
in the handwriting of the plaintiff. The only basis on which 
the defense offered this in evidence, and the Court has ruled 
that it is admissible in evidence, is for the purpose of show^- 
ing that one word on it is in her handwriting and, theret 
fore, she has seen it. 

The genuineness of this document not already having 
been showm, I think, under an old decision of the Court of 
Appeals that has not yet been reversed, Keyser v. Fickerell\ 
you cannot, in establishing handwriting, use as a document 
for purposes of comparison one that is not already in evi-4 
dence and admitted to be a true document. This was not 
in evidence. They have gotten it in evidence by showing 
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that one word on it is similar to another handwriting in 
another document. The thing does us harm in two ways, 
Your Honor: 

In the first place, the reason that I don’t like it here is 
a doctor who is talking about how the accident occurred 
which is not consistent with the plaintiff’s own testimony. 
That is one. 

411 Second, it shows the doctor stating he took X-rays 
on July 19 when, according to other testimony, he 
took X-rays prior to July 19 and not on July 19 and it 
shows the finding negative of fracture when the other report, 
which is in evidence, shows there was a fracture. 

Those are the several points that make this highly preju¬ 
dicial to the plaintiff and make this document not admis¬ 
sible. 

As the Court of Appeals said, “Documents otherwise 
irrelevant cannot be admitted in evidence for the purpose 
of comparison with disputed writings.” 

This was admitted in evidence for the purpose of being 
compared with another writing and it is gotten in, even 
though in and of itself, it is not admissible and the only 
thing that got it in evidence is the word “Supervisor” and 
I think, under this decision, it ought to be excluded. 

Mr. Roberson: Does Your Honor wish to hear me? 

The Court: I will hear you briefly. 

Mr. Roberson: The point is the widow testified this all 
was in the doctor’s handwriting. Mr. White testified he 
sent this particular piece of paper to the plaintiff with a 
covering letter telling her to get it filled out by her doctor 
and to return it to the defendant. 

The Court: I don’t know that you need go any fur¬ 
ther. I am going to sustain my original decision on this. 

• •*•••**• 
414 Edith 0. Maske, 

the plaintiff, was recalled as a witness and, having been pre¬ 
viously duly sworn, was examined and testified as follows: 



I 
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Recross-Examination 
By Mr. Roberson: 

i 

Q. Mrs. Maske, you told us on direct examination and on 
cross-examination also that before this accident of July 
1947, you had had no trouble with your right ankle, ho 
arthritis. That is correct, is it not ? 

A. I was never told I had arthritis, no, sir. 

Q. My question is that is what you told us on direct 
examination; that you had no trouble ? j 

A. Yes, sir. 

415 Q. I will ask you if this is not true, Mrs. Maske, 
that on July 19,1945, you sustained a sprain of your 
right ankle; that you went to Walter Reed Hospital and 
there had your right ankle X-rayed and that at that 
time- 

Mr. Bress: I object, if the Court pleases, and I will 
move to withdraw a juror if Mr. Roberson continues to 
read matter which is not admissible in evidence. 

j 

Mr. Roberson: I think I have the privilege of asking 
her if it is not a fact, Your Honor, that her right ankle 
was X-rayed at that time. 

The Court: You have not propounded any inquiry 
that raises any error up to this time. 

The Witness: Not to my knowledge, sir. It could have 
been X-rayed but not to my knowledge. 

By Mr. Roberson: 


Q. You didn’t know that you went- 

A. I w T as taken down for X-rays, yes, but I was lying bati 
I don’t know. Maybe they X-rayed both legs. 

Q. At that time, you didn’t have a left ankle, isn’t thalj 
true? 

A. Yes, sir, I did have a left ankle. 

Q. Mrs. Maske, your left ankle w^as amputated in an acci¬ 
dent 17 years before, was it not ? 

A. Not my ankle, no, sir. 


i 

i 


i 

i 
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Q. You told us that on direct examination, however, 

416 didn’t you? 

A. No, sir. 

Mr. Bress: Told us what? 

By Mr. Roberson: 

Q. That your lower limb was amputated some 15 years 
before this accident? 

A. Not my leg. 

Q. When did you start wearing a prosthesis or artificial 
foot? 

A. I had half of my foot. I had my heel and all. 

Q. Can you answer my question as to when you started 
wearing an artificial foot? 

A. A whole foot? 

Q. An artificial foot, yes. 

A. I started wearing an artificial limb in 1945, sir. 

Q. You started wearing an artificial foot long before that, 
didn’t you? 

A. No, sir; part of a foot I did, yes, sir. 

Q. To get back to this right ankle, you did sprain your 
right ankle on or about July 19, 1945, and had it X-rayed 
at Walter Reed. You remember going down and having it 
X-rayed, do you not? 

A. No, sir, I don’t. 

Q. You don’t deny that that is a fact? 

A. I do not. I could have been X-rayed. 

• •••••••• 

417 Mr. Roberson: I submit it is important in this 
case that the showing be made that the X-rays show 

there is a loss- 

Mr. Bress: Counsel is improperly trying to get in evi¬ 
dence what the Court has already denied. There is nothing 
new brought out by the testimony of this witness that would 
make this record now admissible in the light of the Court’s 
prior ruling. 


151 


i 
| 

i 

i 

The Court: I think the Court will adhere to its prior 
ruling. I do not believe that the situation has changed 
since the witness went on the stand. 

Mr. Roberson: Your Honor, I would like to point put 
that “don’t remember” is equivalent to denial for the pur¬ 
poses for which I want to use this X-ray report. 

The Court: The Court has ruled on the matter. 

• • • • * * • • i • 

Dr. I. Phillips Frohman 

resumed the witness stand and was examined and testified 
further as follows: 

418 Direct Examination—Resumed 

! 

By Mr. Bress: 

• • * * * • • • • 

420 Q. When you examined this lady, what did that 
examination reveal on Novemper 22? 

A. At the time I saw her, she complained of pain and stiff¬ 
ness of the right ankle. Examination showed quite a bit of 
swelling of the right ankle joint and of the right foot with 
exquisite tenderness to pressure and some, quite a bit! of 
immobilization or stiffness of the ankle joint and foot. ; 

Q. Those are the findings which you made on exami¬ 
nation? I 

i 

A. Clinical examination, that is right. 

Q. Did you then take X-rays to help form your diagnosis ? 
A. That is right. 

Q. As the result of your physical findings and 'the 

421 X-rays which you yourself took and interpreted, what 
was your conclusion or tentative diagnosis at the 

time of this first examination? ! 

A. I felt that there had been quite a bit of muscle tear 
and ligament tear of the tarsus of the foot and there was 
some bone injury of the instep. 

Q. Doctor, was the nature of the bone injury to the instep 
such as would result from a trauma of a person stepping on 
the top of the instep? 
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A. Yes, I would say so. 

Q. And what did you find, Doctor, as to whether or not 
there was subperiosteal complications? 

A. Well, by subperiosteal you mean below the periosteal 
surface, of course, which would be the bone? 

Q. Yes. 

A. And that at the time showed a cavity, a depression in 
the top bone of the instep. 

Q. Is that, Doctor, a condition which, in your opinion, 
resulted from trauma? 

A. Yes. 

Q. Did you find any arthritic condition in this lady’s foot? 
A. Yes; there was some arthritic condition. 

Q. Was that of the hyperthrophic type? 

A. Yes. 

• •••••••• 

422 A. I think many of us do and many of us are 
unaware of it because it does not disturb us, does not 

bother us. 

Q. Is that the kind of arthritis that is known as hyper- 
torphic arthritis? 

A. That is right. 

Q. Is it necessary, if a person has hypertorphic arthritis, 
that they have pain? 

A. Not necessarily. 

Q. Does the fact that a person has a dormant condition 
of hypertrophic arthritis, which does not produce pain, indi¬ 
cate anything as to how extensive that arthritic condition is ? 

A. No; it does not unless they complain of a thing, you 
won’t necessarily pick it up. 

• •••••••• 

423 Q. If a person who has a fracture of such a bone 
and it is in proper position and in a cast, is such a 
fracture likely to heal quickly? 

424 A. It usually will. 

Q. State whether or not such a fracture might 
escape X-ray readings several weeks after the fracture 
occurred? 
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A. Yes; they can heal quite rapidly, in four, five or six 
weeks. 

Q. Would such a fracture be observable to a doctor who 
examined immediately by fluroscopic examination. 

A. Yes. 

Q. If this lady had a thrombosis in the foot and had not 
had one prior to that time but dveeloped it following this 
injury, would you give us your opinion, Doctor, as to 
whether or not the stepping on the instep, that kind of 
trauma, could produce a thrombosis in the vein of the foot? 
A. Very easily. 

• •••••••• 

i 

426 By Mr. Bress: 

i 

Q. Is the limitation of motion that you find in her foot 
one that is subject to her volition or control or is it phys¬ 
ically stopped? I 

A. It is physically stopped. This bone stops it. If you 
push hard, you can push it and probably crack that. j 
Q. Will you point to what I have asked you to describe 
as the navicular bone? 

• #•••••* I* 

427 Q. Is there any evidence on Mrs. Maske’s X-ray 
of absorption of bone? 

A. Yes; in this area (indicating). 

Q. What is your opinion as to the relationship between 
the trauma and that absorption? 

A. That is usually what happens with trauma; absorption 
or overgrowth. 

• *•••••#,« 

Q. Doctor, does the area of absorption there and the 
nature of the trauma which was given to you and the history, 
does it appear from your examination that the injury could 
have resulted from the stepping of a high heel onto thht 
upper instep? 

428 A. Yes. 
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A. I doubt if she will ever recover from this particular 
condition. It is a permanent thing because, certainly, she 
has had enough time in the ensuing two or three years to 
recover. 

429 Q. And you saw the condition in her leg that you 
saw last Thursday when you examined it and took 

further X-rays what, can you state to this jury, as to the 
cause of the disability that this woman has now in having 
this stiff foot and ankle? 

A. I feel that the cause of her disability at this time was 
due to a traumatic injury to the foot. 

430 Q. And will you state, Doctor, if she was having 
no trouble with her foot and ankle on July 9, 1947, 

what is your opinion as to whether or not she would have 
continued to have no trouble if she had not had this trauma? 

A. Well, it is hard to say except this: That certainly in 
maybe 10,15 or 20 years she might have had some difficulty 
with this foot, perhaps not that particular bone. On that 
particular bone, there is very little spur formation and, 
therefore, her mobility of that ankle would probably have 
been perfectly all right. 

Q. Doctor, is it your opinion that the absorption and the 
overgrowth of the bone in that area is a result of the trauma 
sustained on July 9, 1947? 

A. Yes; I think so. 

Q. Doctor, can you see any improvement in this condition? 
A. No. 

Q. And are you of the opinion that any surgical steps 
are necessary? 

A. I cannot conceive in my own mind what good, as far 
as increasing mobility and diminishing pain, would do 
for this foot or ankle at this time. 

Q. If she were your patient, would you operate on her? 
A. I think we would leave her alone. 

Q. You would leave her alone? 

A. Yes. 

• ••••••• 


431 
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Cross-Examination 
By Mr. Roberson: 

i 

Q. Doctor, yon don’t profess to be an orthopedic special¬ 
ist, do you? 

A. I am not an orthopedic specialist in the sense of the 
word “specialist”. I am a general practitioner who has 
privileges to do orthopedic work, that is, simple reductions 
and fractures, not open reduction. 

Q. But you don’t specialize exclusively in the treatment 
of bone and joint injury, do you? 

A. No; that is right. 

Q. And Dr. Frank Hand, to whom you referred the plain¬ 
tiff, does specialize, doesn’t he? 

A. That is right. 

432 Q. Doctor, you didn’t see any evidence of any frac¬ 
ture on the X-rays you took, did you ? 

A. No. | 

433 Q. Moreover, you didn’t see, although you exam¬ 
ined the X-rays taken on July 19, 1947, and tho$e 

taken on July 22,1947, they indicated no fracture, did they, 
Doctor? 

Mr. Bress: Is there any evidence to show there were 
X-rays on July 19? 

Mr. Roberson: This doctor said he saw them and agreed 
on the reports. 

The Witness: There were no X-ray examinations pn 
the 19th. 

I 

By Mr. Roberson: 

Q. July 21 and July 22? 

A. That is right. 

Q. You saw those X-rays? 

A. Yes; I have to recall those X-rays. I only saw them 
once. 


i 

i 
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Q. You agreed with the report that they showed no 
fracture? 

A. At the time, that is right. 

Q. A comparatively recent fracture would show- up on an 
X-ray, wouldn’t it? 

A. Yes. 

Q. In other words, although it is possible after five 

434 or six weeks that a fracture w’ould not be detectable 
by X-ray? 

A. That is true. 

Q. One would be detectable by X-rays that were taken 
two weeks after the accident, wouldn’t it, sir? 

A. May I make one exception? 

Q. Will you answer my question? 

A. At times in dealing with fractures of the small bones 
or the bones of the hand or the foot where you have over¬ 
lapping bones, many times one can miss a fracture of a 
bone, a hand bone or a foot bone. 

Q. Didn’t you testify that the navicular bone was the 
largest bone? 

A. It is not the largest. It is a large one. The calcaneus 
is the largest. 

Q. It is possible it would be overlooked? 

A. It is possible. 

Q. It isn’t likely? 

A. No, but it is possible. 

Q. Did your X-rays reveal any facture of the navicular 
bone or any bone? 

A. No, it did not. 

Q. Your X-rays did not reveal any fracture of the hyper¬ 
trophic spurs that you referred to, did it? 

A. That is right. 

Q. As a matter of fact, your X-rays, when you took 
them in—when was it, December or November of 

435 1947? 

A. November 22. 
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Q. They revealed substantially this, didn’t they, Doctor; 
that there were extensive hyperthrophic changes about the 
right ankle and joint and tarsal bone; that there was a 
quinus deformity of the foot and considerable deformity of 
the tarsal bone ? 

A. Are you quoting my report? 

Q. I am asking you if that isn’t substantially what you say 
in your report? 

A. No, sir. May I read my report? 

Q. No; you may tell me in which yours differs from that. 

Mr. Bress: Wait a minute. You are asking him this 
question: Doesn’t your report show so and so and the wit¬ 
ness says no, that isn’t what it shows, but I can tell yjou 
what it shows. He should he permitted to answer the 
question. 

The Court: The witness may answer the question. 

The Witness: Repeat the question. 

i 

By Mr. Roberson: 


Q. Isn’t it a fact that your X-rays in November, 1947, 
revealed substantially this condition—I am not undertaking 

to quote your report—that there were- 

Mr. Bress: I object to this question. It has been 
436 stated before and is improper and I don’t believe it 
should be read at this time. 

The Court: I see no objection to the question. 

Mr. Bress: May I state my objection to the Court at 
the bench? 

The Court: You may state any objection you desire 
to make. 

Mr. Bress: Counsel is obviously reading from the doc¬ 
ument which is not admissible in evidence and the Court has 
so ruled. Now, he cannot ask this witness—is this no^ a 
fact, trying to give the impression that there is evidence to 
that effect when the Court has ruled that it is not admissible 
and that is why I submit that the question is improper. It 
has been asked once and should not be permitted to be 
asked twice. 
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The Court: The objection is overruled. 

Mr. Roberson: Will you read the question to the witness, 
please ? 

(The following question was read by the reporter: 

“Q. They revealed substantially this, didn’t they, 
Doctor; that there were extensive hypertrophic changes 
about the right ankle and joints and tarsal bone; that 
there w^as a quinus deformity of the foot and consider¬ 
able deformity of the tarsal bone?”) 

The Witness: Yes. 

• •••••••• 

438 Q. Doctor, in your testimony, you say that you saw 
torn muscles and ligaments. They didn’t show up on 

X-rays, do they? 

A. No, sir, I didn’t say I saw them. I said clinically. 
That means when you look at your patient’s foot you sur¬ 
mise, you can see due to the type of swelling and immobility 
and the pain, and you know, from experience, that those are 
muscle tears. 

• •••#•••• 

Q. When you saw Mrs. Maske, did you ask her if her 
right foot—if she had had trouble with her right foot before 
July 9, 1945? 

A. Yes; I did. 

Q. What did she say, Doctor? 

439 It is a long time ago and I can’t just recollect but 
I can put it this vray: That this lady had heretofore 

walked without the use of a cane or crutches, as I under¬ 
stand it, and wdien she came to me she was using a cane and 
later had to go on crutches. 

Q. Doctor, tell me wffiat she said in reply to your question 
as to whether or not she had ever had any arthritis or trou¬ 
ble with her right foot. 

A. As I recall, she didn’t know she had arthritis and that 
she had not had considerable difficulty or pain with this right 
foot. 
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Q. She indicated negatively to yon when yon asked her 
about this right foot? 

A. That is right, as I recall. j 

j 

442 Redirect Examination 

By Mr. Bress: 

i 

Q. Is that why you say, Doctor, this woman’s condition 
has gotten worse because she was able to flex it in November 
when you first saw her? 

A. That is right. 

Q. But she is not able to do it now? 

A. That is right. 

• •••••••:• 

Q. And by two or three degrees in the forward and down¬ 
ward motion of the foot, would that be within an area of 
less than an inch? 

A. Oh, yes. 

Q. Doctor, in the X-rays which you took on November 
22, did they definitely show bone absorption? 

443 A. That is right. 

Q. Did you form an opinion in November of 1947 
whether that bone absorption was due to injury or to the 
hypertrophic condition? 

A. I felt it was due to an injury. 

Q. Is it your testimony, Doctor, that the condition this 
woman is suffering from today is a condition resulting froin 
an injury superimposed on an arthritic condition ? 

A. Yes. 

Q. And it is not due to the arthritic condition alone? 

A. That is right. 

#••••*•• i# 

! 

i 

447 Joseph F. Belair 

was called as a witness by the defendant and, having been 
first duly sworn, was examined and testified as follows: 
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Direct Examination 
By Mr. Roberson: 

Q. State your full name, please, Doctor. 

A. Joseph F. Belair. 

Q. What is your occupation, sir? 

A. I am a physician. 

Q. What is your address, sir? 

A. 1746 K Street, Northwest. 

Q. Are you a specialist in any field, Doctor? 

A. Yes. 

Q. In what field? 

A. Radiology. 

• •••••••• 

Q. I show you, Doctor, a paper marked Plaintiff’s 
448 Exhibit No. 4 and ask you if you recognize that, sir? 

A. Yes. This is apparently a copy of a report that 
was written while I was there. 

Q. Does it indicate that you made some X-rays of Mrs. 
Edith 0. Maske in July of 1947 ? 

A. It indicates that I interpreted them and wrote the 
report as to what they showed. 
*•••••••• 

Q. What did you find as to the original X-rays, the July 
21 and July 22, 1947, X-rays? 

A. Just as is shown here. The report says: 

“Well marked arthritic condition of the ankle and 
posterior tarsal joints with some ankylosis.” 

Q. Specifically, Doctor, did you see any evidence of frac¬ 
ture from trauma at that time? 

A. No. 

Q. How about on the next day, July 22, 1947 ? WRat did 
you find on that day? 

A. It says: 

“There is definite destruction resulting from some 
infectious process in the ankle joint.” 
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Q. Some infectious process you would use in distinction 
to trauma? 

449 A. Yes. 

Mr. Roberson: No further questions. 
Cross-Examination 
By Mr. Bress: 

! 

Q. Doctor, do you have any independent recollection of 
this examination or interpretation? 

A. No. I go entirely on the record. 

Q. You know nothing except what is in that report? 

A. No. 

Q. You never made any clinical examination of this lady? 
A. I may have, but I cannot say at this time that I did. 

Q. You don’t know to what extent there was any limita¬ 
tion of motion at the time this X-ray was taken? 

A. No. 
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Edith 0. Maske 


was called as a witness in rebuttal and, having been previ¬ 
ously sworn, was examined and testified as follows: 

! 

Direct Examination I 

; 

By Mr. Bress: 

i 

Q. Mrs. Maske, I have just a group of miscellaneous 
questions that have been raised that I would like to ask you 
about. 

Now that you have seen on the witness stand here the 
other day, on Thursday, Mr. J. P. White—answer my ques¬ 
tion directly without elaborating, if you will, please—have 
you ever in your life seen that man, Mr. J. P. White? 

A. No, sir; I never saw him. 

Q. With respect to the matter of approximately the ! 51 
days that you were off, which you took off from your 
451 employment during the period January 1, 1947, j to 
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July 8, 1947, was any of that time off attributable to any 
condition of your right ankle or foot! 

A. No, sir. 

Q. With respect to a fall which you testified you had in 
the ladies’ room at the Veterans Administration, there was 
testimony brought out here that in 1946, prior to this acci¬ 
dent, you had had a fall due to an accumulation of wax on 
your heel. Will you tell us whether or not that fall is the 
fall to which you referred when you testified that your 
crutches gave way on you when you were a witness before? 

A. No, sir; it wasn’t. 

Q. The fall that you referred to, will you tell us more 
accurately when that fall occurred, if we didn’t ask you 
that before; the one where your crutches gave way? 

A. It was sometime during September, 1949. I did not 
make a report of it. 

Q. Were you injured in that fall? 

A. Well, I slipped pretty hard and fell. 

Q. Did you take any time off from work on account of it? 

A. I think I took two or three days sick leave. I won’t 
say positive but I think I did. 

Q. At the time that you were confined at home, as you 
have testified, following July 9, 1947, did you have a 
452 daughter of yours assist you? 

A. Yes, I did. 

Q. What is that daughter’s name and what is her address ? 

A. Maxine Terrell; Globe, Arizona. 

Q. Was she a nurse? 

A. Yes, sir. 

Q. Did she take care of matters for you while you were 
laid up during the month of July? 

A. Yes, sir. She was called home to take care of me. 

Q. Did she come here to Washington to take care of you 
on account of this injury? 

A. Yes, sir; she did. 

Q. Can you tell us how soon after July 9 that she was 
brought to Washington? 

A. She arrived on the 11th. She flew in. 
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Q. Did your daughter have dealings with Dr. Schwartze 
during the period July 9 and until you returned to work? 

A. Yes, sir; she did. 

Q. Do you know of your personal knowledge whether or 
not she ever had any discussion with any investigator who 
was investigating this accident? Just answer that yes or no, 
if you know. 

• • * • • • • • • 

453 The Witness: She administered narcotics! to 
me so, if she did, she didn’t say. She could have. 

• • • • • • • • j • 

454 Q. I show you here Defendant’s Exhibit B and ask 
you whether or not you ever saw the original of that 

letter? 

A. No, I don’t remember ever seeing it. 

Q. This letter, which is in evidence and which is addressed 
to you, says: 

j 

“Pursuant to our conversation, I am enclosing a 
medical report to be completed by your doctor.” 

455 I ask you now, since you said you never saw this 
man personally, did you ever have any telephone 

conversation with Mr. White? 

A. I could have had a conversation but I just don’t 
remember his name. 

Q. But, as far as ever having seen him personally— j 
A. No, sir, I never did. I did call the office of the Trav- 

elers ’ Insurance- 

Q. Just answer the question. 

Mr. Roberson: May we approach the bench, your 
Honor? 

The Court: You may. 

(Thereupon, counsel approached the bench and the 
following proceedings were had out of the hearing of 
the jury:) 


i 

i 
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Mr. Roberson: Your Honor, I move for a mistrial 
and the withdrawal of a juror. That was purely voluntary 
and not in response to anything that was asked. This lady 
has inserted the words “Travelers’ Insurance Company”. 
It is an error that cannot be cured. 

Mr. Bress: I tried to drown it out by a question. 

Mr. Horning: But you didn’t succeed. 

Mr. Bress: In a case against a common carrier, even 
if it does come out unintentionally, as no doubt this started 
out to be, I think Judge Bailey has ruled, and other judges 
in this court have ruled that no mistrial would be 
456 declared. 

Mr. Horning: We had one last week when 
Judge Schweinhaut withdrew a juror. The Court of Appeals 
has settled the matter and once the word “insurance” is 
mentioned, there has got to be a mistrial. 

Mr. Bress: There is so much in this case, Your Honor, 
to convince this jury, from the nature of the testimony of 
the investigator, et cetera, that there is probably some ouf- 
side agency investigating the case and, therefore, it could 
not be prejudicial to the defense. 

The Court: The Court is going to overrule the objec¬ 
tion and will refuse to grant the request. 
*•**•**•• 
459 Mr. Bress: I would like to conclude the plain¬ 
tiff’s rebuttal, if the Court pleases, by offering in 
evidence one item, that is, the pre-trial reference to the 
traffic regulations. I offer in evidence Section 22(b), 22(c) 
and 34. 

Mr. Roberson: Of what article? 

Mr. Bress: 22(b) relates- 

Mr. Roberson: Just tell me what article and I will 
find it. 

Mr. Bress: The section numbers run consecutively; 
page 19, Mr. Roberson, and page 30. 

Does Your Honor have the one in effect amended to April 
1, 1947? I will show them to the Court. 
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460 The Court: What are the numbers? 

Mr. Bress: 22(b) and 22(c) and 34. 

Mr. Roberson: May we approach the bench? 

The Court: You may. 

i 

i 

Mr. Bress: Those are the ones that were in effect oh 
the date of the accident. 

Mr. Roberson: I have no objection to the first twb 
sections offered which relate to the speed regulations. I 
think that there is no basis for giving Section 34, which is 
talking about following too closely. There is no evidence 
in the case which would justify the giving of that. 

Mr. Bress: My case is cast on this one rule, Rule 34. 

Mr. Roberson: Your case is cast upon the proposition 
there was no car there at all at any time. 

Mr. Bress: I think the driver’s testimony is clearly in 
violation of that. 

The Court: I will permit that to be given. 

j 

**♦•#•#•!• 

Mr. Bress: I will read the traffic regulations. 

“Section 22. Restriction as to speed. 

461 “(b) No person shall drive a vehicle upon a 

highway at a greater speed than is reasonable 
and prudent having due regard to the traffic, surface, 
and width of the highway, and the hazard at inter¬ 
sections, and any other conditions then existing. 

“(c) The speed of any vehicle on any street, high¬ 
way, or bridge i nthe District of Columbia shall not 
exceed 25 miles per hour, except as hereinafter specifi¬ 
cally provided, or as may otherwise be indicated by 
official signs; Provided, however, That no vehicle shall 
be driven on any highway at a speed in excess of that 
indicated as follows for the particular district, loca¬ 
tion, or conditions:” 

1 I 

And then it refers to matters not relevant here. 

The third regulation is Section 34 on page 30: 

“The driver of a motor vehicle shall not follow an¬ 
other vehicle more closely than is reasonable and pru- 
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dent, having dne regard to the speed of snch vehicle 
and the traffic npon and condition of the highway.” 

The plaintiff rests. 

• •••••••• 

462 Mr. Roberson: Your Honor, at this time I 
move for a directed verdict for the defendant on the 

ground that there is no substantial evidence of negligence 
to submit to the jury. 

The pre-trial order indicates that the plaintiff is relying 
on a negligence case and not a res ipsa loquitor case. 

It is my position, sir, that there is no evidence of negli¬ 
gence apart from the testimony of the plaintiff herself and 
that that has been so thoroughly discredited that it amounts 
to no more than a scintilla of evidence under the Federal 
rule. 

The Court: The Court will overrule the motion and 
submit the case to the jury. 

• •••••••• 

Mr. Homing: I have kept out of this case so far on 
the theory that I wanted Mr. Roberson to try it but I am 
impressed, more or less as an observer, and I would like to 
state in this connection, with a renewal of the objection, and 
ask the Court to withdraw a juror and declare a mistrial. 
I will call this to your attention as to why this case cannot 
be presented to the jury fairly, which is the defendant’s 
right. 

463 In the first instance, over objection, exception and 
denial of a motion to withdraw a juror, plaintiff suc¬ 
ceeded in getting in evidence before this jury that the plain¬ 
tiff was financially unable to have an operation performed. 

Again, over the objection and exception of the defendant, 
and a motion to withdraw a juror, which was denied, they 
brought in the mental condition of the husband as a vet¬ 
eran of World War IE. 

Then again, over objection and exception of the defend¬ 
ant, Mr. Bress, in cross-examination of Mr. White, brought 
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out that the initials “J. R. B.” on one of the exhibits meant 
J. Reid Bradley. He is a well known representative of Trav¬ 
elers Insurance Company in the City of Washington. "Your 
Honor knows we have on the jury one man who is an insur¬ 
ance man. We have another one who is an insurance agent. 
We have a third one who is engaged in the insurance busi¬ 
ness. If there was any doubt in the case when Mr. Bress 
brought that out, they could identify Travelers Insurance 
Company from the name of the man. 

At the very end of the trial, in order to clinch it so there 
will be no doubt about it, the plaintiff volunteers and this 
time mentions the insurance company by name. 

I submit with all of that background of financial in¬ 
ability, of ill husband and identification of the local mana¬ 
ger of Travelers Insurance Company and now specifically the 
name Travelers Insurance Company, that it would 

464 be most unfair and prejudicial to submit this case to 
this jury. 

It is unfortunate that we had to take the time to try the 
case but it certainly is not fair, in my opinion, to submit this 
matter to the jury with all of that background. This is not 
the case where unexpectedly and suddenly the witness hap¬ 
pens to blurt out the mere fact of insurance. This is a case 
which climaxes and builds up and is the crowning blow so 
it would be impossible for this defendant to get a fait deal 
at the hands of this jury as contemplated by the decisions in 
the Court of Appeals. 

For that reason, I would like to renew the motion to!with¬ 
draw a juror and declare a mistrial. 

The Court: The Court will adhere to its original rul¬ 
ing. The motion is denied. 

• # * • * * • * 1 * 

* 

465 The Court: I am refusing all the plaintiff’s 
prayers. 

Mr. Bress: On the ground they will be covered by!Your 
Honor’s charge? 

The Court: Yes, generally. They are not covered in 
exactly those words but in effect. 


! 
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The defendant has requested the omnibus charge but I 
will incorporate that. 

• •••«•••• 

466 Mr. Bress: Object to Defendant’s No. 1. 

The Court: I refuse that. 

Mr. Roberson: Are you familiar with that case ? 

The Court: I am familiar with that case, Hecht Co. v. 
Jacobsen. I do not believe it is applicable. 

Mr. Roberson: Your Honor, I specifically object to refer¬ 
ence to highest degree of care. I think the Court of Ap¬ 
peals has held otherwise. 

The Court: I am going to let them do it again. 

Mr. Roberson: Say it again. We say they will have the 
chance. 

The Court: Fine. If they do it again, there will be no 
ambiguity about it. 

All right, gentlemen. I am giving Defendant’s Instruction 
No. 3 without comment that it is the defendant’s proffer. In 
fact, it is now both and all others are refused. 

• •••••••* 

The Court: Yes, I will be glad to tell you. This is what 
I propose to instruct on. On the defendant’s situation: 

“A common carrier is required by law to 
468 exercise the highest degree of care for the safety 
and protection of its passengers. Failure to exer¬ 
cise the highest degree of care constitutes negligence. 

“The highest degree of care means a reasonable care 
in the superlative degree. In other words, a common 
carrier is bound to exercise all the care, skill, and fore¬ 
sight within reason practicable under the circum¬ 
stances. 

“It is a rudimentary principle that while a common 
carrier is not an insurer of the safety of its passengers, 
it is held to a high degree of care commensurate with 
the particular hazards involved. However, although a 
passenger assumes the natural consequences of normal 
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jerks as a part of the ride in a public conveyance, a 
sharp, unusual or violent stop is evidence from which 
a legitimate inference of negligence may be inferred.” 

j 

That is taken, I might say, from the Ninth Circuit. 

“This is only a presumption, however, and casts upon 
the defendant the duty of showing that such a stop was 
caused by circumstances beyond the control of the driveit 
while exercising the highest degree of care and cau^ 
tion. 

“The defendant must show two things: 

“(1) That the driver had exercised the re+ 
469 quired degree of care to avoid a perilous situa¬ 
tion, if such situation is shown to have existed. 
The degree of care required is a high degree; this may 
be violated through the use of unsafe speed; or failure 
to keep a proper lookout, or failure to anticipate the 
act of the driver of the other automobile involved in 
the perilous situation if such situation is shown to have 
existed. 

“ (2) That when confronted with an unexpected crisis,, 
if such is found by the jury to have existed, the driver 
exercised that degree of care which he was required to 
exercise as the operator of a common carrier. In thi& 
situation, he was not required to exercise the more ort- 
dered judgment which he would have been required to 
exercise under more ordinary circumstances.” 

i 

Mr. Roberson: Your Honor, I submit that that prayer 
about a sudden stop casts on the defendant the duty of 
showing the exercise of due care and is an incorrect instruc¬ 
tion as the law is in this jurisdiction. I don’t think it has any 
such duty. All that a sudden stop would do would be to per¬ 
mit an inference of negligence. It would not cast any burden 
on the defendant to do anything. 

Mr. Bress: The burden is on the defendant to go forr 
ward with evidence to explain the inference. The burden of 

proof, however, still remains on the plaintiff. I think 
470 that is correct. 


i 
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The Court: That objection is overruled. 

• •••••••• 

Mr. Bress: I think that gives me a fair guide as to what 
the Court will tell the jury about the law of the case. 

Mr. Roberson: I haven’t heard any of the rest of it, 
Your Honor. I don’t know. 

The Court: Just the ordinary burden of proof: 

“In order for the plaintiff to recover, she must prove 
that the defendant was negligent, as I have explained 
negligence to you in this case, and that such negligence 
was the proximate cause of the accident and that the 
plaintiff received her injuries as a proximate result 
thereof. 

“Negligence is never presumed but must be proved. 

“The mere fact that an accident happened and that 
the plaintiff received some injury is not sufficient to 
permit the plaintiff to recover.” 

I have one on expert opinion. 

Mr. Roberson: I am sure that is in conformity with 
the usual instruction. 

• •••••••• 

475 Court’s Charge to the Jury. 

The Court (McLaughlin, J.): Members of the jury: 
It now becomes my duty to instruct you in the law that 
applies to this case, and it is your duty to follow the law as 
I shall state it to you. 

At the very outset I should like to impress upon you the 
fact that the persons who compose the jury are as much a 
part of the court as the court itself—your work is every 
bit as important as the work of the judge who presides at 
the trial. 

It is your function, and your responsibility in this case, 
as in every other case on which you might sit, to resolve 
the evidence and arrive at what we call the ultimate or final 
facts; and, in arriving at the final facts apply the law as 
given you by the Court to those facts, and to do justice 
between the parties. In that connection, you should weigh 
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the evidence presented here in open court, of course, without 
bias, prejudice, or sympathy toward one side or the other. 
• • • • * * * • • 

477 Briefly, the plaintiff states that on or about July 9, 
1947, she boarded one of the defendant’s buses late in 

the afternoon and that the bus proceeded on its route, run¬ 
ning east on E Street, Northwest; that at or near the intersec¬ 
tion of 4th and E Streets, Northwest, the driver of the 'bus 
brought the vehicle to a sudden and abrupt stop causing 
several persons who were standing to lurch forwards; 

478 and that one of these standees, in being thrown for¬ 
ward, stepped upon he rfoot and caused her the in¬ 
juries of which she complains which resulted in the various 
items of damages which have been outlined. 

The defendant on its part admits that one of its buses was 
involved in an accident on the date in question, on the line 
in question. However, it alleges that this incident occurred 
at a different place than that alleged by the plaintiff, or, in 
other words, defendant alleges that the accident occurred 
at a point in the proximity of the middle of the block! be¬ 
tween 6tli and 5th Streets. Defendant alleges that the acci¬ 
dent occurred as a result of the fact that a taxi had started 
to cut across in front of the bus and that because of the 
recklessness and carelessness in the operation of the taxi 
the operator of the bus was compelled to apply his brakes 
in order to avoid a collision. 

• • • • • * • 

479 A common carrier is required by law to exercise 
the highest degree of care for the safety and protec¬ 
tion of its passengers. Failure to exercise the highest de¬ 
gree of care constitute negligence. 

The highest degree of care means reasonable care iri the 
superlative degree. In other words, a common carrier is 
bound to exercise all the care, skill, and foresight within 
reason practicable under the circumstances. 

It is a rudimentary principle that while a common carrier 
is not an insurer of the safety of its passengers, it is jheld 
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to a high degree of care commensurate with the particular 
hazards involved. However, although a passenger assumes 
the natural consequence of normal jerks as a part of 

480 the ride in a public conveyance, a sharp, unusual or 
violent stop is evidence from which a legitimate in¬ 
ference of negligence may be inferred. This is only a pre¬ 
sumption, however, and casts upon the defendant the duty 
of showing that such a stop was caused by circumstances 
beyond the control of the driver while exercising the highest 
degree of care and caution. 

The defendant must show two things: 

(1) That the driver had exercised the required degree of 
care to avoid a perilous situation, if such situation is shown 
to have existed. The degree of care required is a high 
degree; this may be violated through the use of unsafe 
speed; or failure to keep a proper lookout, or failure to 
anticipate the act of the driver of the other automobile 
involved in the perilous situation if such situation is shown 
to have existed. 

(2) That when confronted with an unexpected crisis, if 
such is found by the jury to have existed, the driver exer¬ 
cised that degree of care which he was required to exercise 
as the operator of a common carrier. In this situation, he 
was not required to exercise the more ordered judgment 
which he would have been required to exercise under more 
ordinary circumstances. 

Certain traffic and motor vehicle regulations in effect in 
the District of Columbia at the time of the accident in ques¬ 
tion have been read to you. 

481 If you should find from the evidence that a party to 
this action conducted himself in violation of such 

regulations, you are instructed that such conduct consti¬ 
tuted negligence as a matter of law. 

However, in this action, a violation of law is of no conse¬ 
quence unless it was a proximate cause of (or contributed 
in some degree as a proximate cause, to) an injury found 
by you to have been suffered by the plaintiff. 
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The burden is upon the plaintiff to prove by a preponder¬ 
ance of the evidence, as that term has been defined for you, 
that the operator of the bus did not exercise that high 
degree of care in avoiding a perilous situation, if such is 
shown to have existed, which is required of a common car¬ 
rier, or that when the operator was confronted with an urn 
expected crisis he failed to exercise that degree of care in 
bringing his bus to a stop which he should have exercised 
as the operator of a common carrier faced with such a crisis. 
Further, the burden is upon the plaintiff to prove that any 
such failure on the part of the operator was the proximate 
cause of the accident. 

i 

Should you find, however, that the plaintiff has failed to 
so establish any one or more of the foregoing propo- 
482 sitions, or should you find that the evidence upon any 
one or more thereof be evenly balanced, or that it 
preponderates in favor of the defendant, then the plaintiff 
cannot recover and, in that event, your verdict should be 
for the defendant. 

In order for the plaintiff to recover, she must prove that 
the defendant was negligent, as I have explained negligence 
to you in this case, and that such negligence was the proxi¬ 
mate cause of the accident and that the plaintiff received 
her injuries as a proximate result thereof. 

Negligence is never presumed but must be proved. 

The mere fact that an accident happened and that the 
plaintiff received some injury is not sufficient to permit the 
plaintiff to recover. 

• •••••••* 

485 You are instructed that if the Court has said oSr 
done anything which has suggested to you that it ijs 
inclined to favor the claims or position of either party, 
you will not permit yourselves to be influenced by such 
suggestions. j 

*•#••••• • 
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488 Mr. Roberson: Your Honor, I just wish to renew 
my objections, on the Hecht Company against Jacob¬ 
son case, to any instructions on high degree of care. 

The Court: Yes. I will not grant that. That is over¬ 
ruled. 

Mr. Horning: Your Honor apparently charged on res 
ipsa loquitur when you said, in substance, the jury could 
infer negligence from the sudden stop. We want to object 
to that portion of the charge. 

The Court: Very well. 

Mr. Horning: Our theory, as outlined by Mr. Rober¬ 
son, being that the charge is specific negligence and not res 
ipsa loquitur. 

Then there was one portion of your charge that went so 
fast I couldn’t get it exactly. It said, in substance, that the 
defendant must show the exercise by him of the highest 
degree of care. I do not think that is the law, if Your Honor 
used words to that effect. Our law here is that the plaintiff 
has the burden of proof and there is no burden upon 

489 the defendant and the defendant need not, by affirma¬ 
tive or inference evidence, establish he exercised the 

highest degree of care and I object to that. 

• •••••••• 

Mr. Horning: I object to that portion of the charge 
which defined the sudden emergency as being contrary to 
the law in the District of Columbia in that Your Honor 
said, despite a sudden emergency, he must exercise the 
highest degree of care. 

• •••••••• 

490 The Court: I will make no change in the instruc¬ 
tions. I overrule all the requests. 

• •••••••• 

491 The Clerk: Mr. Foreman, has the jury agreed 
upon a verdict? 

The Foreman: It has. 

The Clerk: Do you find for the plaintiff or the defend¬ 
ant? 
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The Foreman: The plaintiff. 

The Clerk: In what amount? 

The Foreman: $20,000. 

The Clerk: Members of the jury, your foreman says 
your verdict is for the plaintiff in this case in the sum of 
$20,000, and that is your verdict, so say you each and all? 

(The jury indicated assent.) 

• * • • • • * * | • 
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EXHIBITS 

503 Plaintiff’s Exhibit No. 2 

Filed Aug. 8, 1950 

E. W. Schwartze, M. D. 

1225 Talbert St., S. E., Washington 20, D. C. 

Phone: Lincoln 6104 
Office Hours: 1 - 2 P.M., 6-8 P.M. 

REPORT OF MRS. EDITH MASKE: 

Due to a bus accident on July 9, 1947 Mrs. Edith Maske 
suffered from the following: 

1. Dislocation of the digits of toes of right foot. 

2. Pain and swelling of the right foot; an area 4 x 2 y 2 " 
on top of foot. 

3. Fracture of navicular bone of right foot. 

Treatment: 

1. Walking cast was applied. 

On July 21, 1947 old cast was removed for X-Ray 
purposes and new cast was applied. X-Ray exam¬ 
ination shows arthritic condition posterior tarsal 
joints with some ankylosis. X-Ray made by Joseph 
Belair, MD. 

On July 22, 1947 cast was removed due to pain and 
re-Xrayed. Cast re-applied. X-Ray examination 
shows no previous change. Cast re-applied. A 
larger and more comfortable cast. Due to extreme 
pain, between the dates of July 23,1947 and July 28, 
1947 patient treated for pain and edema. Due to 
the pain dressed and re-dressed on July 31 and 
August 2,1947. Leg swelling continuously; patient 
unable to stand. Patient treated for pain, swelling 
and irritation. August 8, 1947 veins larger than 
before. Area shows a blood green discoloration. 
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Diagnosis: 

Thrombosis of vein of the right leg. 

From August 11 through September 11, 1947 patient 
treated and considerably better. 

Bill rendered for professional services $180.00 


Remarks: 

Prognosis: 

1. Thrombous in the foot may result in emboli forma¬ 
tion with serious complications. 

2. Poor circulation of the lower extremity may lead 
to gangrene making the patient a total invalid, j 


Signed 


E. W. Schwartze 


Note: Compiled from Dr. E. W. Schwartze’s records. 
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QUESTIONS PRESENTED. 


A. Whether there was sufficient evidence of negligence 
to go to the jury in a personal injury case where plaintiff’s 
version was uncorroborated and her credibility impeached; 
in many material particulars. 

| 

B. Whether there was prejudicial error in: 

(1) Plaintiff’s disclosure to the jury that Travelers In-, 
surance Company was involved in the defense; 

j 

(2) Plaintiff’s revelation that her husband was “men^ 
tally ill” and that she was “not financially able” to pro-i 
cure medical treatment; 

i 

(3) Admission of a “compilation from the records” of a 
deceased physician under a pretrial order stipulation made 
when appellant’s counsel was unaware of subsequently-; 
discovered facts and failure to permit amendment of the 
order; 

(4) Exclusion of an X-ray report and other impeaching 
matter from records made in the regular course of a hos¬ 
pital’s business; 

(5) Admission of a traffic regulation on “following too 
closely” which had no basis in the evidence; 

i 

(6) Charging the jury in a common carrier case in terms; 
of “highest degree of care” instead of “reasonable care”; 

under similar circumstances; 

7 | 

(7) In charging res ipsa loquitur where the direct causej 
of an injury was a fellow-passenger’s stepping upon plain-; 
tiff’s foot; 

7 i 

i 

(8) In charging that evidence of a sudden stop casts! 
upon the defendant the duty of showing the circumstances; 
and absence of negligence on its part. 

C. Whether there was an abuse of discretion in failing! 
to grant appellant’s motion for judgment notwithstanding, 
the verdict or a new trial in the light of the matters set 
forth in A and B, supra. 
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BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This appeal is from final judgment in a personal injury 
action following a jury verdict in favor of the plaintiff. 
Jurisdiction of this Court to hear the appeal is based upon 
U. S. Code (1940) Title 28, Section 1291. The amended 
complaint, answer thereto, and final judgment of the trial 
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court appear on Pages 2, 4 and 6-7, respectively, of the 
joint appendix. 


STATEMENT OF CASE. 

Appellee, who was plaintiff below, in her amended com¬ 
plaint, sued the appellant, Washington, Marlboro and An¬ 
napolis Motor Lines, Inc. for damages for personal in¬ 
juries claiming that a standing fellow bus passenger was 
forced against the seated plaintiff by the excessive speed 
and sudden stopping of defendant’s bus at or near the 
intersection of 4th and E Streets, Northwest. (App. 2-3). 1 
On the trial the jury returned a verdict in favor of plaintiff. 
(App. 6). This appeal is based upon the refusal of the trial 
court to direct a. verdict in favor of the appellant at the 
close of all the evidence, the occurrence of enumerated prej¬ 
udicial errors in the course of the trial, and abuse of dis¬ 
cretion in the denial of appellant’s motion for judgment 
notwithstanding the verdict or for a new trial. 

The accident occurred on July 9, 1947. (App. 15). Sole 
evidence offered on behalf of appellee as to the alleged 
negligence was her owm testimony. (App. 11). She testi¬ 
fied that: the bus was going 30-35 miles per hour (App. 
17,19), crossed 5th Street and came to a violent stop (App. 
17) with its front end in the cross-walk (App. 18); a stand¬ 
ing passenger was thrown forward by the stop and stepped 
on the top of appellee’s foot (App. 17, 31); the stop was for 
no apparent reason (App. 18), and although appellee was 
looking ahead of the bus before, and at the time of, the 
sudden stop there was no car in front of the bus (App. 34); 
appellee was treated the night of the accident by Dr. E. W. 
Schwartze, deceased (App. 20, 21, 39), and had signed a 
blank piece of paper for him (App. 35), but she had never 
told him nor anyone that the cause of the sudden stopping 
was a near collision with a car (App. 35, 43). Appellee’s 

1 Appellee’s amended complaint charged the fellow-passenger with negligence 
in failing to secure a proper grip upon the bars provided for the safety of 
standing and seated passengers. Before trial appellee dismissed her action as 
to the fellow-passenger. (App. 5). 
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husband was “mentally ill” (App. 12) and she was “not 
financially able” at the time of trial to secure medical at¬ 
tention for her remaining foot. (App. 30). 

All witnesses, except appellee, including the bus driver 
and three disinterested bus passengers, testified to the 
effect that the speed of the bus was reasonable. (App. 124, 
49, 56, 62). All saw a taxicab in front of the bus (App. 
124, 62, 56, 48). The place of the sudden stop was uni¬ 
formly placed at a point other than the intersection of 5th 
and E Streets. (App. 125, 127, 61, 55, 48). The evidence 
w T as that the accident happened “very suddenly” (App. 
51, 124), and there was no evidence of any following along 
in tandem of the taxicab and bus prior to the sudden stbp 
(App. 48, 130). 

Appellee’s uncorroborated testimony was likewise dem¬ 
onstrated to have been false relative to her claim of first 
having been treated for her alleged injuries by 3)r. 
Schwartze on July 9,1947 (App. 20, 21, 39; App. 109); her 
claim of never having had arthritis in the right foot prior 
to the accident (App. 43, 44; App. 152); her claim that 
she had never seen J. P. White, an investigator on behalf 
of appellant (App. 35, 43; App. 68); her testimony that 
she not only did not write the word “supervisor” on a 
Medical Report signed by Dr. E. W. Schwartze but had 
never even seen the paper marked Defendant’s Exhibit 
“E” (App. 41-42, App. 91-98); her claim that she had fallen 
in a rest room subsequent to the accident (App. 25; App. 
66). On the trial the plaintiff, upon being asked by her 
counsel whether she had ever seen Mr. White, replied that 
she had not and volunteered as follows: 


“/ did call the office of the Travelers’ Insurance 
(App. 163) 




Although counsel for appellee stated that he understood 
the original records from which a report had been compiled 
were still in the possession of a deceased doctor’s widow, 
the court over-ruled an objection by appellant’s counsel to 




4 


the compilation’s admission (App. 29) and permission to 
amend the pretrial order was denied (App. 29). 

Testimony of appellant’s bus driver that when he saw the 
taxicab “start to pull out” and “before” the taxi was in 
front of the bus he applied his brakes (App. 129-130) was 
undisputed in the evidence; however, the court permitted 
the introduction into evidence of the traffic regulation on 
“following too closely” (App. 165). 

An X-ray report on appellee’s right ankle contained in 
hospital records received in response to a subpoena which 
showed that two years before the accident in question plain¬ 
tiff had extensive hypertrophic changes in the ankle joint 
and deformity of the foot and ankle bone w T as excluded 
from evidence. (App. 142, 145-146, 151). One of appel¬ 
lee’s doctors attributed the condition revealed by the said 
X-ray report to the accident occurring two years later. 
(App. 151, 154, 156-158). The other of appellee’s doctors 
who testified said that if the condition described existed be¬ 
fore the accident, probably trauma had little to do with the 
condition he found in appellee’s foot. (App. 119-120). 

Likewise excluded (App. 142) were hospital records 
which if admitted would have revealed (App. 143, 144, 145) 
the falsity of plaintiff’s claim of a left foot amputation at 
Walter Reed Hospital in 1945 (App. 11-12, 31-32) and the 
length of time she had been wearing an artificial limb. (App. 
12, 93). 

After having had attention specifically called (App. 168, 
to this Court’s opinion in Hecht Co. v. Jacobsen, 180 F. 2d 
13 (D. C. Cir. Jan. 16, 1950) the trial court charged the 
jury in terms of the misleading “highest degree of care” 
(App. 171) rather than the “reasonable care” charge re¬ 
quested in appellant’s requested instruction No. 1 (App. 
10). Contrary to local law, the jury was instructed that 
proof of a sudden stop cast upon appellant the duty of 
showing two things: the stop to have been caused by cir¬ 
cumstances beyond the driver’s control in the exercise of 
highest care and that after the crisis he exercised the requi¬ 
site degree of common carrier care (App. 172). 
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Appellant’s request for a directed verdict at the conclu¬ 
sion of all the evidence was denied (App. 166). Following 
the verdict in favor of appellee (App. 175), appellant’s mo¬ 
tion for judgment notwithstanding the verdict or for a new ; 
trial was denied. (App. 7, 9-10). 

STATUTES AND RULES INVOLVED. 

i 

1. The pertinent part of the so-called Federal Shop Book j 

Rule Statute, under which appellant contends certain por- i 
tions of Walter Reed Hospital records should have been j 
admitted, is contained in Act of June 20,1936, c. 640 § 1, 49 j 
Stat. 1561, 28 U. S. C. § 695, as amended by Act of May 24, I 
1949, c. 139 § 92 (a), 63 Stat. 103, 28 U. S. C. A. § 1732 read- ! 
ing as follows: 1 

l 

i 

In any court of the United States and in any court 
established by Act of Congress, any writing or record, ! 
whether in the form of an entry in a book or otherwise, j 
made as a memorandum or record of any act, transac- j 
tion, occurrence, or event, shall be admissible as evi- j 
dence of such act, transaction, occurrence, or event, ifI 
made in regular course of any business, and if it was> 
the regular course of such business to make such mem-j 
orandum or record at the time of such act, transaction, 
occurrence, or event or within a reasonable time there¬ 
after. 

All other circumstances of the making of such writ¬ 
ing or record, including lack of personal knowledge by 
the entrant or maker, may be shown to affect its weight,! 
but such circumstances shall not affect its admissibil¬ 
ity. . j 

The term “business” as used in this section, includes 
business, profession, occupation, and calling of every 
kind. j 

2. Federal Rule of Civil Procedure 16 on the effect of a 

pre-trial order, under which appellant contended it was en¬ 
titled to a modification, provides in pertinent part as fol¬ 
lows (emphasis added): ! 

i 

The Court shall make an order which recites the ac¬ 
tion taken by the conference, the amendments allowed 


i 
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to the pleadings, and the agreements made by the par¬ 
ties as to any of the matters considered, and which lim¬ 
its the issues for trial to those not disposed of by ad¬ 
missions or agreements of counsel; and such order 
when entered controls the subsequent course of the ac¬ 
tion, unless modified at the trial to prevent manifest 
injustice. 

3. The disputed traffic regulation on “Following Too 
Closely/’ which was admitted, appears in Traffic and Motor 
Vehicle Regulations for the District of Columbia (as 
amended to April 1, 1947), Section 34: 

The driver of a motor vehicle shall not follow another 
vehicle more closely than is reasonable and prudent, 
having due regard to the speed of such vehicle and the 
traffic upon and condition of the highway. 

STATEMENT OF POINTS. 

1. The court erred in failing to grant appellant’s motion 
for a directed verdict at the close of all the evidence and 
in denying the motion for judgment notwithstanding the 
verdict. 

2. The court erred in failing to declare a mistrial fol¬ 
lowing each and all of these errors: the injection into the 
case of insurance, a “mentally ill” husband and financial 
inability to secure medical treatment. 

3. The court erred in admitting into evidence plaintiff’s 
Exhibit No. 2, said to be a compilation from the records of 
a deceased doctor, and in denying appellant’s motion to 
amend the pretrial order. 

4. The court erred in excluding from evidence the Hospi¬ 
tal records including an X-ray report from Walter Reed 
Hospital. 

5. The court erred in admitting into evidence D. C. Traf¬ 
fic and Motor Vehicle Regulations, Section 34, dealing with 
“following too closely”. 
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6. The court erred in charging the jury: (a) in terms of 
1 ‘highest degree of care”, (b) the substance of the doctrine 
of res ipsa loquitur, (c) that evidence of a sudden stop cast 
on appellant the duty of exculpation. 

7. The court abused its discretion in failing to grant ap¬ 
pellant’s motion for a new trial upon the grounds of (a) the 
weight of the evidence in appellant’s favor and (b) the 
prejudicial errors on the trial listed in points 2-6 supra. 

SUMMARY OF ARGUMENT. 

A. Two versions of the accident were: (1) that of appel¬ 
lee, totally unsupported by other testimony, that appel¬ 
lant’s bus, travelling eastward at 30-35 miles per hour sud¬ 
denly was stopped for no reason after the front crossed 5th 
Street Northwest; and (2) that of appellant, supported bjy 
its bus driver and the three disinterested bus passengers, 
that the bus, while travelling at a reasonable speed betweep 
6th and 5th Streets was forced to stop suddenly in this block 
to avoid an accident when a taxicab cut in front of it from 
the right. Appellee’s theory was not established by her 
own testimony, and so discredited was she on material mat¬ 
ters, including the fact that at one time she had herself told 
her physician that her injuries had been received when a 
“bus and an auto almost had a collision”, that reasonable 
men could not have accepted as true her uncorroborated tesr 
timony on the issues of negligence when opposed by all the 
other evidence. At most, her discredited testimony 
amounted to a “mere scintilla” which did not entitle her 
to go to the jury. 

B. 1. Injection of insurance into the case necessitated the 
“forthwith” declaration of a mistrial in order to avoid its 
prejudicial effect. Radinsky v. Ellis, 83 U. S. App. D. Ci 
172, 167 F. 2d 745 (1948). The cumulative effect of insur¬ 
ance plus appeals to sympathy by the ringing in of appeb 
lee’s mentally ill husband and financial inability to procure 
medical treatment rendered a fair trial impossible. 

! 

! 
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2. (a). Admission into evidence of a so-called compila¬ 
tion from the records of a deceased physician by virtue of 
a pretrial order was error in view of the fact that appel¬ 
lant’s counsel ascertained only on the eve of trial that the 
original records were available and that the “E. W. 
Schwartze” for whose signature at the end of the “compila¬ 
tion” made on the physician’s letterhead a space was pro¬ 
vided, was the son rather than the doctor. In view of the 
surprise involved and the fact that the widow had available 
original records, the court should have modified the pretrial 
order to exclude the so-called compilation which contained 
inadmissible and damaging prognoses not in fact compiled 
from the doctor’s records. 

(b) The portions of the Walter Reed Hospital records 
offered in evidence by appellant should have been admitted 
under the Federal Shop Book Rule statute. Some parts of 
the records squarely contradicted the testimony of appellee 
and hence her credibility. Particularly prejudicial was ex¬ 
clusion of an X-ray report establishing that a right foot 
condition existed two years before the accident which con¬ 
dition one of appellee’s doctors admitted was substantially 
the same as that shown in X-rays taken by him some four 
months after the accident and the other of whose doctors 
stated if the condition described in the X-ray report existed 
before the accident, then trauma probably had little to do 
with the infirmities observed by him. The X-ray report in 
question dealt with readily recognizable facts as to the foot 
about which competent men would not differ. Accordingly, 
the X-ray report was clearly admissible under the shop 
book rule. New York Life Insurance Co. v. Taylor, 79 U. S. 
App. D. C. 66, 147 F. 2d 297 (1945). 

(c) Admission of a traffic regulation on “following too 
closely” was prejudicial error because there was no evi¬ 
dence of any proceeding in tandem of taxicab and bus upon 
which to predicate negligence in this particular. 

3. The charge to the jury contained much prejudicial er¬ 
ror. First, in the face of the plain direction by this Court, 
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in Ilecht Co. v. Jacobsen, 180 F. 2d 13 (D. C. Cir. Jan. 16 , 
1950) that “reasonable care” is the desirable formula for 
use in instructing a jury, the trial court instructed in terms 
of the expressly disapproved “highest degree of care^ 
formula. Secondly, the trial court charged in effect on a 
res ipsa loquitur theory of liability although the case in¬ 
volved a possibly negligent fellow-passenger whose actions 
were within the realm of appellee’s observation and knowl¬ 
edge. Thirdly, the trial court shifted the burden of proof 
in instructing in effect that proof of a sudden stop cast on 
appellant the duty of clearing itself of negligence. The law 
in the District of Columbia certainly is, even in a res ipsa 
loquitur case, that a defendant need not do anything “to 
countervail the inference”. Underwood v. Capital Transit 
Co., 183 F. 2d 822 (D. C. Cir. May 29, 1950). 

C. The minimum post-trial relief to which appellant was 
entitled in view of (1) the greater weight of the evidence, 
and (2) the many prejudicial errors in the course of the 
trial was a new trial in order that appellant might have a 
fair and impartial trial upon proper evidence before a cor¬ 
rectly instructed jury uninfluenced by such extraneous coii- 
siderations as insurance, relative financial status, and per¬ 
sonal misfortune of the appellee. 

ARGUMENT. 

| 

A. Since reasonable men could not have differed that 
upon the whole evidence there was no neglience upon ap¬ 
pellant’s part, a verdict should have been directed in its 
favor . 2 

The amended complaint charged to appellant negligence 
in two particulars: (a) operating its vehicle “in excess of 
the speed allowed by the traffic laws” and (b) in causing its 
vehicle “to come to a sudden and abrupt stop”. (App. 3). 

2 What is set forth in this section of the brief deals with the insufficiency 
of the evidence for submission' of the issue of negligence to the jury. There¬ 
fore, what is contained herein supports a fortiori appellant’s contention thajt 
the verdict was against the weight of the evidence and that the court abused 
its discretion in failing to grant appellant’s motion for a new trial. 
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Only the “sudden stop” was asserted at pretrial, and it 
was clear from the pretrial order’s statement “plaintiff 
claims that the bus driver was negligent” that this specific 
negligence rather than a theory of res ipsa loquitur was to 
control the case (App. 5, 6). At no time in the course of the 
trial was permission sought by appellee to amend the plead¬ 
ings or pretrial order to assert other or additional theories. 
Accordingly, the inquiry is whether there was substantial 
evidence establishing the negligence charged. It would 
hardly seem necessary to emphasize that the evidence must 
be “substantial”, and that “a mere scintilla of evidence” is 
not deemed sufficient to raise a question upon which reason¬ 
able men might differ. Jackson v. Capital Transit Co., 69 
App. D. C. 147, 99 F. 2d 380 (1938); Kresge Co. v. Kenney, 
66 App. D. C. 274, 86 F. 2d 651 (1936). 

The claim of speed was abandoned in the framing of is¬ 
sues at pretrial and its revival as an issue, if at all, must 
be found in appellee’s testimony at the trial that the bus 
was going “between 30 and 35 miles an hour” between 7tli 
and 6th Streets, that after crossing over 6th Street “he 
speeded up again”, came to 5th Street, “crossed it and it 
came to a complete stop, a violent stop”. (App. 17). Obvi¬ 
ously this testimony merely is evidence that the bus was 
proceeding rapidly in the blocks between intersections and 
after crossing 6th Street he “speeded up again”. (App. 
17). Since the stop occurred, according to appellee, before 
the rear end of the bus had cleared the intersection at 5th 
and E (App. 18), appellee’s testimony cannot be said to be 
evidence that in crossing the 5th Street intersection there 
was excessive speed. In fact, her testimony as to a sudden 
stop negatived speed as it is a matter of common knowledge 
of which judicial notice should be taken that rapidly moving 
vehicles as heavy as buses cannot be suddenly stopped with¬ 
out momentum resulting in skidding of tires and substan¬ 
tial forward movement after application of the brakes. Not 
a line of evidence in the record contains these telltale in¬ 
dicia of speed. On the contrary, the only evidence on the 
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point was the bus driver’s undisputed testimony that upon 
seeing the taxi start up from the right hand curb, he 
stopped the bus within “approximately four feet”, (App. 
129-130,134). 

The entire testimony upon the question of the bus speed 
immediately prior to the sudden stop was that of the bus 
driver and the three disinterested lady passengers. He tes¬ 
tified that his speed was “approximately 10 to 12 miles hn 
hour” (App. 124,134). Mrs. Gladys Page, asked about ex¬ 
cessive speed, did not “believe he was speeding”, and char¬ 
acterized the speed as “normal”. (App. 49). Mrs. J. G- 
Augusti said of the bus: “It wasn’t going very fast. It 
was going a moderate rate of speed. It wasn’t going fast.;” 
(App. 56). Mrs. Mary Calder when asked about speed im¬ 
mediately prior to the sudden stop replied: “a moderate 
rate of speed”. (App. 62, 65). “Moderate” to this witness 
meant ‘ ‘ 15 to 18 miles. ’ ’ (App. 65). 

Elimination of the issue of speed leaves only the bare 
assertion of a “sudden stop” as the negligence charged 
against appellant in the amended complaint. Appellant con¬ 
sistently in its answer (App. 4), at the pretrial (App. 5) 
and throughout the trial admitted, and proved through the 
bus driver and disinterested passengers (App. 124, 61, 56, 
48) that the bus made a sudden stop to avoid a collision. 
Bare proof of an injury following a sudden stop, without 
more, would no more entitle appellee to have the jury specu¬ 
late as to whether there was a negligent sudden stop, than 
would a common carrier passenger’s mere claim of a fall 
in leaving a vehicle [Brown v. Capital Transit Co., 75 U. S. 
App. D. C. 337, 127 F. 2d 329 (1942) (directed verdict)], or 
that there was a “sudden start”, [Connor v. Washington 
Ry. <fb E. Co., 43 App. D. C. 329 (1915) (demurrer)]. 

The reason for the sudden stop was so apparent from the 
evidence that no reasonable man could fail to accept the 
true facts. As the bus driver said, a taxicab suddenly 
started from the parked car lane at the curb into the lane 
of traffic in which the bus was proceeding and stopped so 
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that the bus driver “jammed on the brakes”. (App. 124). 
Again the three disinterested lady passengers corroborated 
the bus driver. Mrs. Page said “just as the bus had gotten 
into full motion, why a taxi cut in from the right in front of 
the bus and the bus had to come to a sudden stop and threw 
all of us.” (App. 48). At the time of the sudden stop, 
Mrs. Augusti “looked to see and it was a taxicab in front 
of the bus”, (App. 56) and Mrs. Calder testified to like ef¬ 
fect. (App. 61, 62). 

Appellee alone, according to her testimony at the trial, 
failed to see any reason for the bus to stop, (App. 18) and 
testified to the effect that she was looking ahead before the 
accident and “didn’t see a car there” (App. 34) and that al¬ 
though looking ahead at the time of the sudden stop ‘ ‘ there 
was no car there then” (App. 34). Of course, the over¬ 
whelming proof that there was a vehicle present to be seen 
“produces the inevitable conclusion that she must have 
seen” what was there to be seen “if she actually looked in 
its direction”. Landfair v. Capital Transit Co., 83 U. S. 
App. D. C. 60, 61, 165 F. 2d 255, 256 (1948). Moreover, in 
this connection it is not without significance that in the 
Medical Report of Appellee’s physician, Dr. E. W. 
Schwartze, appears the following (App. 109, 179): 

“History described by patient: While a passenger on 
a bus, public conveyance, bus and an auto almost had a 
collision.” 

Viewing the matter in the most charitable light possible 
toward* appellee, her testimony on the absence of a valid 
reason for the sudden stop is “of no value”, as she evi¬ 
dently failed to remember the true facts at the time of the 
trial. Cf. footnote 2 in Capital Transit Co. v. Grimes, 82 
U. S. App. D. C. 393, 394, 164 F. 2d 718, 719 (1947). 

Likewise demonstrating the impossibility of any reason¬ 
able man accepting appellee’s testimony are the numerous 
material particulars in which she was shown to have testi¬ 
fied falsely. Among instances of this were her claim: of 
never having had arthritis in her right foot prior to the ac- 
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cident (App. 43, 44), disproved by her own doctor (App. 
152); of being treated by Dr. E. W. Scbwartze on the very 
night of the accident (App. 20, 21, 39), disproved by^ a 
signed report of Dr. E. W. Schwartze (App. 109) on which 
appellee made only one change in order to characterize her¬ 
self as a “supervisor” (App. 109); of neither having made 
this change nor having seen Dr. Schwartze’s medical re¬ 
port (Defendant’s Exhibit E) (App. 41, 97-98); of having 
sustained a rest room fall after the accident (App. 25), 
when the work records showed it occurred over a year be¬ 
fore the accident (App. 66). 

The supreme example of the worthlessness of appellee’s 
uncorroborated testimony was the crushing effect of her 
own Dr. E. W. Schwartze’s signed report (Defendant’s Ex¬ 
hibit E). Appellee’s counsel fought long and vigorously to 
keep the sight of this document from the jury. (R. 209- 
316) It is present in original form in the record on appeal 
(R. 535), and is reproduced here in lithograph form and 
inserted opposite this page for the benefit of this Court: ; 

Even a casual and untutored glance reveals that the wofd 
“clerk” on the third line has been lined out and in a dif¬ 
ferent handwriting the word “supervisor” substituted as 
the description of the patient’s occupation. That this was 
done in handwriting other than that of Dr. Schwartze was 
established by his widow (App. 91) and is readily apparent 
to the layman’s eye. The identity of the person who changed 
the word was Edith Maske, appellee. This was the un¬ 
equivocal opinion of a highly qualified handwriting expert 
(App. 98). The matter is concluded when the appellee’s 
peculiar pride in her “supervisor” title and consistent use 
of the word is recalled from her pretrial deposition (Apjp. 
Ill) and her testimony at the trial. (App. 11) 

The Medical Report demonstrates that appellee’s uncor¬ 
roborated testimony is without value because it shows coh- 
clusively to all reasonable men that she unhesitatingly tes¬ 
tified falsely when it was in her interest to do so in testify¬ 
ing under oath: 

i 


i 
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(1) that she never saw the Report (App. 41); 

(2) that the word “supervisor” was not in her handwrit¬ 
ing (App. 42) (who else would trouble to make such 
a change ?); 

(3) that she had never told anyone, particularly Dr. 
Schwartze, that the bus and auto almost had a colli¬ 
sion (App. 35, 43); 

(4) that she was first treated by Dr. Schwartze on July 
9,1947, the date of the accident (App. 20, 21, 39), in¬ 
stead of on July 18, 1947 [the day after Mr. J. P. 
White said he called on her to investigate the acci¬ 
dent (App. 68)] 

In all earnestness it is urged that to permit the unsup¬ 
ported claim of this appellee to go to a jury on the issue of 
negligence was a travesty which it is the duty of this Court 
to correct. A $20,000 reward to appellee for having the 
temerity to testify as she did can hardly fail to do violence 
to our concepts of justice. It is respectfully submitted that 
because any verdict would have been against the evidence a 
directed verdict should have been granted, the motion not¬ 
withstanding should have been granted, and the minimum 
relief to which appellant was entitled was a new trial. 

B. Multiple prejudicial error was committed on the trial . 3 

1. (a) Identification to the jury of (< Travelers Insur¬ 
ance” was prejudice which should have resulted in a mis¬ 
trial. 

The most certain and obvious prejudicial error on the 
trial was failure to declare a mistrial when, whether calcu- 
latedly or inadvertently, insurance was brought into the 

case by the appellee. Attorneys familiar with negligence 

11 • 

3The trial errors may be grouped into these categories: (1) creation of 
bias or sympathy, (2) admission and exclusion of evidence, (3) improper 
charge to the -juiy. The argument section of the brief will deal with them 
in these classifications. 
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litigation universally acknowledge the futility of expecting 
fair and impartial consideration of a case once the jury is 
apprised that not the defendant, but some insurer, will beat 
the cost of any award to an injured plaintiff. Experience 
as to the inevitability of such prejudice has long estaby 
lislied the rule in the District of Columbia, whatever may b^ 
the rule elsewhere, that when insurance comes out, the only 
thing to do is to withdraw a juror and start over with an 
uninfluenced panel. The reason for the rule is the simple 
recognition that jurors, being human in their frailties, can-i 
not give the requisite fair and impartial consideration to 
the evidence when they weigh the pains and hardships re^ 
lated by personally present individuals like themselves 
against a pecuniary exaction from some large and presum-, 
ably wealthy corporation which has received premiums for 
the purpose of bearing defendants’ liabilities. 

Because the prejudice is present irrespective of motive^ 
it matters not whether the injection of insurance was inad-j 
.vertent, as appellee’s counsel insists, or calculated as onej 
would have reason to believe by reason of several occur¬ 
rences at the trial. First, when Mr. J. P. White, a lawyer 
who was an ex-investigator for Travelers Insurance Com¬ 
pany, testified that he had investigated on behalf of the de¬ 
fense, appellee’s counsel asked (App. 70): 

“Who was your employer, on whose behalf you made 
that investigation at that time?”, 

and recognizing the danger of a mistrial under local prac-| 
tice from such a question, added: 

“Don’t answer the question until the Court has ruled”j 

The Court properly ruled out the question as it had been 
made clear to the jury that Mr. WTiite’s investigation was 
on behalf of the defense of the action (App. 71, 72). Never¬ 
theless, appellee’s counsel thereafter indirectly returned to; 
the same line of inquiry by inquiring of Mr. WTiite the iden¬ 
tity of “J.R.B.” whose initials appeared on the office file 

! 

I 

I 
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being used by Mr. White. (App. 82). The initials stood 
for J. Reid Bradley whom counsel for appellee well knew 
from years of negotiations with him to be the widely-known 
Washington claims representative of the Travelers Insur¬ 
ance Company. Upon the mention of Mr. Bradley’s name, 
appellee’s counsel demonstrated this knowledge, and in¬ 
formed the jury of Mr. Bradley’s connection with Mr. 
WTiite by volunteering in open court (App.. 82): 

“A fellow employee.” 

When it is recalled that on the voir dire one of the jurors se¬ 
lected was shown to have been a Workmen’s Compensation 
claimant (R. 493-N), the possibility inherent in bringing 
out Mr. Bradley’s identity as indirectly informing one or 
more of the jurors of an insurance company’s interest in 
the case is obvious. 

However, any doubt by such indirect suggestion was re¬ 
moved by appellee’s direct naming of the company in her 
rebuttal testimony when the following colloquy between 
appellee and her counsel took place (App. 163): 

“I ask you now, since you said you never saw this 
man personally, did you ever have any telephone con¬ 
versation with Mr. White? 

“I could have had a conversation, but I just don’t 
remember his name. 

“But, as far as ever having seen him personally . . . 

“No, Sir, I never did. I did call the office of the 
Travelers Insurance —” (emphasis added) 

Here, then, was the plain identification of the company in¬ 
volved. In view of the undoubted infirmities from which 
appellee suffered, her unfortunate loss of her left foot in an 
accident years before, the cumulative effect of her unhappy 
lot in having a “mentally ill” husband (App. 12) and in 
not being “financially able” at the time of trial to secure 
medical treatment for her remaining foot (App. 30) the 
naming of an insurer rendered absolutely certain the fact 
that the jury would attempt to endow the appellee with a 
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sum to make her future easier. The rule against impeach¬ 
ing a verdict by taking affidavits from individual jurors pre¬ 
vents appellant from demonstrating through the jurors 
themselves the prejudicial effect of the insurance. How¬ 
ever, it would be unrealistic in the extreme for courts to ig¬ 
nore what is universally known among trial lawyers and 
judges to be the prejudicial effect in jury cases of the men¬ 
tion of insurance. 

In the District of Columbia there is no question of what 
the decisions of this Court and the practice in the District 
Court have established to be the rule. No plainer state¬ 
ment of it could be made than that by this Court; in 
Radinsky v. Ellis, 83 U. S. App. D. C. 172, 173, 167 FJ 2d 
745, 746 (1948): 


“* * * the plaintiff also stated to the jury, in his 
counsel’s opening remarks, he expected to prove that 
defendant had public liability insurance which would 
protect him from personally paying any damages 
awarded to the plaintiff. Apparently he reasoned that 
the fact such insurance was carried demonstrated the 
existence of the liability asserted. In a case such; as 
this, when the existence of insurance protection in 
favor of the defendant is shown to the jury, a mistrial 
should he declared forthwith (Emphasis added)! 


This strong language marked no innovation. A long se¬ 
ries of appellate and trial court decisions in this jurisdiction 
have recognized the prejudicial nature of the insurance fac¬ 
tor. Thus, in Behrman v. Sims, 81 U. S. App. D. C. 303,157 
F. 2d 862 (1946) the principle was accepted as a matter! of 
course and the only question was whether the voir dire 
question there involved suggested insurance to the jury, the 
court saying, at 304, 863: I 

“This voluntary statement from a juror that he had 
bought insurance from a representative of a life insur¬ 
ance company was not enough, in our view, to suggest 
to the jurors the idea that a liability insurance com¬ 
pany protected Behrman.” 
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In Hertz v. Hudson Motor Car Co. & Travelers Insurance 
Co., 8 F. R. D. 431 (District Court, D. C. 1939) Judge Cox 
in sustaining motion of insurer to dismiss the complaint as 
to the insurer said: 

“To permit the plaintiff to show that the defendant is 
protected by liability insurance is held to be reversible 
error in the trial of a cause such as this.” 

In Hoagland v. Chestnut Farms Dairy, 63 App. D. C. 357, 72 
F. 2d 729 (1934), an auto accident case, refusal of plaintiff’s 
request that on voir dire he he permitted to ask whether 
any were in insurance business, was held approved, the 
court saying at 359, 731: 

“* # * the question is open to objection because it in¬ 
directly suggests to the jury that the case is actually 
being defended by an insurance company, and that the 
nominal defendants would not be affected by their ver¬ 
dict.” 

In Brooke v. Croson, 61 App. D. C. 159, 58 F. 2d 885 (1932), 
judgment for plaintiff was reversed where plaintiff testi¬ 
fied that defendant had told him he was fully insured. The 
court said, at 160, 161, 886, 887: 

“It is established by the overwhelming weight of au¬ 
thority that as a general rule it is reversible error in 
the trial of an action for damages for personal injuries 
suffered in an automobile accident to permit the plain¬ 
tiff to introduce evidence to show that the defendant 
is protected by liability insurance against such acci¬ 
dents. It is held that such evidence is not relevant to 
the issue of negligence, and can have no effect but to 
induce a verdict based on the fact that an insurance 

company, and not the defendant, must pay the award. 

• • * 


“In this jurisdiction the subject is concluded by Cap¬ 
ital Construction Co. v. Holtzman, 27 App. D. C. 125, 
which was an action for damages for personal injuries 
resulting from an elevator accident. It was held by this 
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court to be reversible error for the trial court to permit 
plaintiff’s counsel to ask witnesses whether or not the 
defendant was insured against such accidents.” ! 

In Capital Construction Co. v. Holtzman, 27 App. D. C.125 
(1906) injection of insurance resulted in reversal, thej cu¬ 
mulative effect being specifically mentioned, at 132: 

“We think it was error to permit the witness Strikes 
to be questioned as to the defendant being protected 
by an insurance company, and that, as the question was 
wholly incompetent, even if the jury had been toldl to 
disregard the testimony, and it had been stricken from 
the record, the error would not have been cured. 'We 
have no doubt that, it, taken in connection with the 
other proceedings complained of, might and probably 
did influence the jury in fixing the amount of dam¬ 
ages.” j 

Judge Kirkland, in Shotwell v. Stephens, Civil Action |No. 
4869—47, February 24, 1950, declared he was “compelled” 
to declare a mistrial when the plaintiff inadvertently men¬ 
tioned insurance in answering one of Mr. Horning’s ques¬ 
tions during the following cross-examination: 

“Q. You made a complaint, didn’t you, to the Beal 
Motor Co.? 

A. Yes Sir. 

Q. You didn’t in that complaint attribute anything 
to the mark? 

A. Mr. Friedman asked me to make a little statement 
for the Insurance Company. 

Mr. Horning: Your Honor, I ask for the withdrawal 
of a juror. 

Mr. Nordlinger: This question is whether or not he 
made a complaint. 

The Court: The vice of the answer is, of course, 
that he stated he made a statement for the insurance 
company, and I am compelled, under our system,! to 
withdraw a juror. I regret it, but by direction of the 
Court, the Deputy Clerk will withdraw a juror and the 
Court declares a mistrial.” 


I 

i 
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Other local cases in which mention of insurance has pre¬ 
cipitated withdrawal of a juror are too numerous to enu¬ 
merate. Among them, however, of which counsel for ap¬ 
pellant has learned from directly contacting one or more 
of the counsel involved, are the following: 

Webber v. Sutton <& American Cab Co., C.A. 4347—49, 
Harry Welch, Esq., for defendant, mention of insurance 
caused Judge Bailey to declare a mistrial on March 18, 
1950. Upon a retrial, Judge Pine on May 11,1950, took the 
same action in the same situation. 

Smithson & Cumming v. Markowitz & Bell Cab Co., C.A. 
4264—47, Richard Galiher, Esq., for defendant, Judge 
Bailey declared the mistrial on May 2, 1949. 

In Childress v. Stewart, C.A. 3270—47, Charles Collins, 
Esq. for defendant, the plaintiff was asked by his counsel 
if the defendant had appeared at the corporation counsel 
hearing. Upon his reply in substance “yes, accompanied 
by the insurance lawyer,” Judge Bailey forthwith with¬ 
drew a juror in November, 1949. 

In Carpenter v. McBride, C.A. 35322, Cornelius Daugh¬ 
erty, Esq., for defendant, the plaintiff upon interrogation 
by his counsel as to whether anything else had happened, re¬ 
plied in substance: “yes, the' defendant said he would 
report it to his insurance company.” Judge Pine, there¬ 
upon on January 22, 1947, withdrew a juror. 

It is respectfully submitted that there can be no ques¬ 
tion that under the circumstances of the case at bar, a mis¬ 
trial upon the insurance ground alone, even if there were 
no other error in the case, should have been granted. 

1 (b) It was prejudicial error for the appellee to inform, 
the jury that her husband was “mentally ill.” 

Her counsel had not been questioning her five minutes at 
the start of the case when this prejudicial, because inevit¬ 
ably sympathy arousing, response was made to appellee’s 
counsel’s question concerning whether she attended her 
work with some degree of regularity before the accident. 
(App. 12): 
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I 

“A. I lost some work but it was not due to my physi¬ 
cal condition. It was due to my husband who was 
mentally ill # * 

Motion for a mistrial was denied. (App. 13). Although 
the court sought to minimize the effect by telling the jury 
that they should disregard the feature, it is respectfully 
submitted that human nature being what it is, the view thht 
sympathy could thus be kept out of the jury verdict would 
be to ignore reality. 

1 (c) It was prejudicial error for the appellee to inform 
the jury that she was '“not financially able” to procure 
medical treatment for her ankle. 

i 

The prejudicial creation of sympathy for the appellee 
was apparent from the following. Her counsel first had 
her demonstrate to the jury a professed inability to moye 
her remaining foot as much as an inch (App. 30). He then 
asked (App. 30): 

i 

“Q. Has that limitation of motion improved at all 
during the last year or two? 

A. No Sir, it has decreased. 

Q. Are you getting any treatment now for it? 

A. No, Sir, I am not financially able ” 

i 

A better calculated means for an amputee to generate 
sympathy could not be conceived than to inform the juty 
that she was without funds to secure treatment for the re¬ 
maining foot. Thereafter, it would be an unusual jury, in¬ 
deed, which would ignore the recollection of this inadmis¬ 
sible testimony and decide the case without sympathy aud 
emotional considerations. Nevertheless, the court again 
overruled appellant’s objection to the evidence (App. 31). 

Any one of the three preceding grounds would have jus¬ 
tified the granting of a mistrial. Their cumulative effect 
was insuperable and required that a mistrial be granted 
and later that a new trial should be had so that the appel¬ 
lant could have an impartial trial upon the basis of the evi¬ 
dence rather than the emotions. Appellee obviously had an 
unlucky life. The bringing out and emphasizing of her 


i 
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prior misfortune, her metnally ill husband, her financial in¬ 
ability to procure treatment for her remaining foot, 
crowned by the gratuitous information that Travelers In¬ 
surance Company was the interested party made the result 
certain. Only this Court can now see to it that evidence, 
rather than emotion, should control the ultimate outcome. 

2 (a) Admission into evidence of the compilation from 
the records of a deceased physician and denial of appel¬ 
lant’s motion to amend the pretrial order to prevent mani¬ 
fest injustice was prejudicial error. 

Over appellant’s objection (App. 26), there was read to 
the jury a so-called compilation from the records of the 
deceased physician, Dr. E. W. Schwartze. 4 Appellant’s 
counsel informed the court that he had ascertained only 
the day before trial that the E. W. Schwartze for whose 
signature a space was provided on the report made on the 
doctor’s letterhead, was not the doctor but his son. (App. 
26). Appellee’s trial counsel was advised by his associate 
counsel that the original records were still in the possession 
of the doctor’s widow (App. 29). Nevertheless, the court 
overruled appellant’s objection (App. 29), despite the re¬ 
quest that the pretrial order be amended (App. 29). The 
report (App. 176-177), including the following inflamatorv 
and uninformed speculation, was read to the jury (App. 
30): 

“Remarks: 

Prognosis: 

1. Thrombous in the foot may result in emboli forma¬ 
tion with serious complications. 

2. Poor circulation of the lower extremity may lead to 
gangrene making the patient a total invalid. 

Signed. 

E. W. Schwartze” 

4 The original exhibit appears in the record on appeal for the Court’s 
examination (R. 535). The compiler was not identified as anyone other than 
the same E. W. Schwartze of whose records the report purported to be a 
summary. 
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No argument is required to establish the highly preju¬ 
dicial effect of such a prognosis, purportedly that of Dr. 
E. W. Schwartze, but in fact the lay speculation of a boy. 
Rule 16 as to modification of the pretrial order to avoid 
injustice was the obvious solution since appellee’s counsel 
had access to the original records which would not have 
thus misled the jury. 

i 

2 (b) Exclusion of the Walter Reed Hospital Records 
and X-ray report was prejudicial error. 

The Federal Shop Book Rule was twice considered arid 
authoritatively analyzed with respect to Walter Reed Hos¬ 
pital records in the leading case of New York Life Insurance 
Co. v. Taylor, 79 U. S. App. D. C. 66, 147 F. 2d 297 (1944, 
1945). The majority opinion there stated, at 72, 303: 

i 

“Hospital records are no different from any other kind 
of records kept in the regular course of business. They 
must be subjected to the same tests as to subject matter. 
Regularly recorded facts as to the patient’s condition 
or treatment on which the observations of competent 
physicians would not differ are of the same character 
as records of sales or payrolls. Thus, a routine exam¬ 
ination of a patient on admission to a hospital stating 
that he had no external injuries is admissible (citing 
also in the note a case where the record stated the 
patient had “a fractured right clavicle”). An observa¬ 
tion that there was a deviation of the nasal septem is 
admissible (citing also in the note cases of laboratory 
records giving analysis of food, the eating of which 
made patient ill, and a case involving laboratory tests 
and history sheets) ”. [Matter in parentheses is para¬ 
phrased and emphasis is added.] 

j 

As applied to the case at bar, the pertinency of the fore¬ 
going analysis of the admissibility of hospital records is 
apparent. Appellant sought to introduce portions of the 
Walter Reed records (a) to attack the appellee’s credibility 
and (b) to show that the right ankle condition seen and 
testified to by her Doctors Hand and Frohman were the 
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same as had been observed on a routine right ankle X-ray 
at Walter Reed Hospital on July 19, 1945, almost exactly 
two years prior to her bus accident. 

The appellee testified with dramatic effect upon her direct 
examination (App. 11, 12) that the amputation of her left 
leg was incurred at Walter Reed Hospital in 1945, and that 
prior to the trial she had w^orn an artificial lower limb for 
five years (App. 11): 

“Q. Can you just tell us why it was amputated, if 
you know? 

A. I had an injury from a gas explosion in 1929 and 
I neglected to have anything done to it. While my hus¬ 
band was overseas, I was asked by the Personnel Office 
of the General Accounting Office to go to Walter Reed 
and see if there couldn’t be something done for me. 
I went there and came out an amputation; one on 
June 6 and another one on the same leg in August, 
1945.” 

The foregoing sympathy provoking testimony, according 
to the routine records of Walter Reed proffered by appel¬ 
lant, was almost entirely false. Had they been admitted 
they would have shown that Mrs. Maske went on 14 May 
1945 to the Orthopedic Clinic for consultation (App. 143) 
because of opinion regarding an old amputation, that 
“this lady had an amputation of the left leg below the 
knee performed 16 years ago * * * This stump should 
be revised to get rid of the redundant tissue.” The perti¬ 
nent history from the clinical record would have revealed 
(App. 144) that she: 

“wants leg fixed before she invests in new prosthesis.” 

The June, 1945, clinical record would have revealed as to 
history, complaint and condition on admission (App. 144): 

“Suffered traumatic amputation of left lower leg in 
R.R. accident approximately 15-20 years ago. 

“Chief complaint at present is inability to wear ar¬ 
tificial limb due to poor amputation stump.” 
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The effect of the foregoing routine entries upon the appelf 
lee’s credibility is obvious. All are admissions, a recog{ 
nized exception to the hearsay rule in that they are directly 
contrary to her statements in court. 

However, far more damaging to the appellant than exi 
elusion of the foregoing portions of the Walter Reed rec-i 
ords was the exclusion of the Radiologic Record which 
would have shown (App. 145-146): 

i 

“Name: 

Maske, Edith * • * * 

• • • • 

Part to be examined (or treated): A. P. lateral rtJ 

ankle. 

Clinical diagnosis: Sprain, rt. ankle. 

Date 19 July 1945 * * * 

* • * 

i 

i 

i 

“There are extensive hypertrophic changes about 
the right ankle joint and the tarsal bone. There is! 
a quinus deformity of the foot and considerable de-j 
formity of the tarsal bones. No evidence of recent in-; 
jury. 

(Signed) A. 0. Hampton 

July 20, 1945 Lt. Col., M. C.”j 

Here were observations and findings which were in the; 
language of our Court of Appeals: 

“Regularly recorded facts as to the patient’s condi-j 
tion or treatment on which the observations of compe-| 
tent physicians would not differ. ’ ’ 

I 

Reasonably competent physicians would no more differ! 
upon the presence of “extensive hypertrophic changes| 
about the right ankle” and a “quinus deformity of the; 
foot” and “considerable deformity of the tarsal bone” 
than they would about the examples of admissibility listed 
in New York Life v. Taylor, supra, of a routine examination; 
stating “no external injuries,” a record stating the patient : 
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had “a fractured right clavicle,’’ a record from a “labora¬ 
tory giving the analysis of food,” and “laboratory tests 
and history sheets.” Here we are not dealing with con¬ 
jectural and speculative opinion involved in the diagnosis 
of a psychoneurotic state, which was what the Taylor case 
held was properly excluded from evidence. Competent men 
could as easily and uniformly detect extensive hypertrophic 
changes as they could a rash on the face. 

The prejudicial effect of the exclusion of the foregoing 
1945 X-ray report is readily appreciated when it is recalled 
that appellee’s Dr. Frohman testified of his own 1947 ex¬ 
amination and X-rays as follows (App. 158): 

“Q. They revealed substantially this, didn’t they 
Doctor, that there were extensive hypertrophic changes 
about the right ankle and joint and tarsal bone; that 
there was a quinus deformity of the foot and consid¬ 
erable deformity of the tarsal bone? 

“The Witness: Yes.” 

And the further testimony of her orthopedic expert, Dr. 
Hand (App. 119): 

“Q. What is a quinus deformity, sir? 

A. A quinus, it is a downward position of the foot, 
like a horse’s foot. 

“Q. Assume the truth of this fact, Doctor: That on 
July 20, 1945, the plaintiff’s right ankle was X-rayed 
and" this was the finding: 

‘There are extensive hypertrophic changes about 
the right ankle, foot and tarsal bone. There is a 
quinus deformity of the foot and considerable de¬ 
formity of the tarsal bone. No evidence of recent 
injury.’ 

That was in 1945. Assuming the truth of those facts, 
Doctor, would that indicate to you that the condition 
you saw in ’48 and ’49 was probably a developmental 
thing as distinguished from caused or aggravated by 
any stepping on the instep of the foot? 

A. If that report were true, I would. 

Q. I have asked you to assume that. 

A. Assuming that, I think that the trauma had not 
too much to do with it.’* 
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Yet, despite the foregoing, appellant was deprived of 
showing the fact that appellee’s right foot condition ex¬ 
isted two years before the alleged trauma, and this und^r 
New York Life v. Taylor, the very opinion that recognized 
the admissibility of the evidence. This error, alone, neces¬ 
sitates reversal of the trial court. 

2. (c) Admission of the traffic regulation on “following 
too closely ” for which there was no basis in the evidence, 
was error. 

i 

Even from the appellee there was no testimony on follow¬ 
ing the taxicab by the bus in tandem. There was no such 
allegation in the complaint nor at pretrial, nor was there 
any attempt to amend at the trial to urge such a groupd 
for a negligence finding. All witnesses who testified pn 
the point agreed that the accident happened “very sud¬ 
denly” (App. 51) when the taxicab cut from the right over 
into the traffic lane occupied by the bus (App. 48). The 
bus driver’s testimony was undisputed that he first saw 
the taxi stopped parallel to the curb (App. 124, 126), that 
the taxi pulled out from the parking lane on his right (App. 
124), that when he saw it pulling out he applied his brakes 
and that this was before it got in front of the bus (App. 
130), and that the bus stopped within approximately fohr 
feet. (App. 130). 

Since there was no basis for the traffic regulation it was 
irrelevant and should not have been admitted over appel¬ 
lant’s objection (App. 165) and urged before the jury. Ais 
this Court said of an irrelevant instruction in Howard v. 
Capital Transit Co., 82 U. S. App. D. C. 351, 353, 163 F. 2d 
910, 912 (1947): j 

“The appellant says the court erred in refusing a 
third instruction to the effect that it was the company’s 
duty to furnish a reasonably safe loading platform. 
There was no pleading or proof that the platform, 
which conformed to governmental specifications, wap 
unsafe. Statements of irrelevant principles of law, 
however sound in the abstract, have no place in instruc¬ 
tions to juries.” 

i 

| 

i 

i 

i 

i 
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The same is true of irrelevant traffic regulations, appel¬ 
lee’s counsel never having sought to amend to include as 
a charge of negligence any “following too closely” even 
after he recognized that his proof had not sustained his 
charges of negligence by stating (App. 165): 

“My case is cast on this one rule, Rule 34.” 

Here again is prejudicial error which, apart from all the 
others, necessitates reversal of the trial court. 

3. Reversible error appears in the Court's charge: (a) 
as to “highest degree of care” rather than “reasonable 
care” under similar circumstances; (b) in effect charging 
res ipsa loquitur in an inapplicable case; (c) in instructing 
that proof of a sudden stop imposed a duty on appellant of 
affirmatively making a showing of non-negligence . 

3 (a) The Court’s charge was replete with prejudicial 
error. Although the charge was given rapidly, appellant 
notified the Court in as great detail as possible of its objec¬ 
tions. The most mystifying error was the trial court’s per¬ 
sistent refusal to obey this Court’s plain instructions as 
to the proper degree of care language to be used in carrier 
cases as contained in the recent case of Hecht Co. v. Jacob¬ 
sen, 180 F. 2d 13 (D. C. Cir. Jan. 16, 1950). Citing that 
case, appellant’s Requested Instruction No. 1 was as fol¬ 
lows (App. 10): 

“The jury is instructed that the defendant carrier 
was not an insurer of the safety of its passengers, its 
duty being to exercise that reasonable care and caution 
which would be exercised by a reasonably prudent and 
cautious person under the same or similar circum¬ 
stances.” 

That the Court’s ultimate instruction that “A common car¬ 
rier is required by law to exercise the highest degree of care 
for the safety and protection of its passengers” (App. 171) 
was not mere inadvertence is made clear from the follow¬ 
ing surprising colloquy at the bench (App. 168): 
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“Mr. Bress: Object to Defendant’s No. 1. 

The Court: I refuse that. 

Mr. Roberson: Are you familiar with that case?j 

The Court: I am familiar with that case, Hecht Co. 
v. Jacobsen. I do not believe it is applicable. 

Mr. Roberson: Your Honor, I specifically object to 
reference to highest degree of care. I think the 
Court of Appeals has held otherwise. 

The Court: I am going to let them do it again. 

Mr. Roberson: Say it again. We say they will have 
the chance. 

The Court: Fine. If they do it again, there will be 
no ambiguity about it.” 

i 

Orderly administration of justice is impeded by such re¬ 
fusal upon the part of a lower court to apply law expressejd 
by the appellate tribunal only five months before. In Hecht 
Co. v. Jacobsen, supra, use of the term “highest degree of 
care” did not in that case constitute reversible error be¬ 
cause the trial court had made it clear that, as this Cou^t 
pointed out, at 15: 

“What is ‘reasonable’ in certain circumstances may 
be unreasonable in others; that the particular factual 
context may vary the care which must be exercised. ” 

However, this Court made its own views clear as to the 
use of the expression by stating further, at 15: 

“If such content had not been given to the ‘highest 
degree of care,’ and instead, the meaning thereof left 
entirely to the jury, we might well have been compelled 
to find error in the charge. * * * • 

“We do think, however, that it would have been 
more in accord with the modern authorities to discuss 
the standard of conduct required of appellant in terms 
of ‘ reasonable care under all the circumstances. ’ That 
formula contains within it the potential for flexibility 
in application which is necessary to deal with the ip- 
finite number of fact situations which may arise. It 
readily permits change with changing circumstances.’!’ 

The trial court, in the instant case, far from thus avoid;- 
ing the danger of having the jury exact a standard of per^ 

i 

I 

i 
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formance from appellant impossible of fulfillment, stated 
to the jury (App. 171): 

“Failure to exercise the highest degree of care con¬ 
stitutes negligence. 

“The highest degree of care means reasonable care 
in the superlative degree. In other words, a common 
carrier is bound to exercise all the care, skill, and fore¬ 
sight within reason practicable under the circum¬ 
stances. ’ ’ 

It is submitted that the court’s charge left the jury free 
to convict appellant of negligence for not creeping along E 
Street at one mile per hour, which, of course, would have 
prevented the necessity of a sudden stop. It left the jury 
free to find negligence from a failure to anticipate that a 
taxicab would suddenly and without signal violate traffic 
regulations by cutting out from the curb immediately in 
front of a lane of moving traffic. As this Court has pointed 
out, common carrier traffic “could not be maintained in 
crowded cities” if such traffic had to be timed upon any 
other assumption than that an oncoming automobile or 
streetcar will be observed. Jackson v. Capital Transit Co., 
69 App. D. C. 147, 150, 99 F. 2d 380, 383 (1938). 

3 (b), (c). Error was committed in charging the jury as 
if the case were pitched upon res ipsa loquitur and com¬ 
pounded by erroneously charging that the effect of proof 
of a sudden stop cast upon appellant the duty of counter¬ 
vailing the inference of negligence. 

In pertinent part the jury was instructed that (App. 
172): 

“* * * although a passenger assumes the natural 
consequence of normal jerks as a part of the ride in a 
public conveyance, a sharp, unusual or violent stop is 
evidence from which a legitimate inference of negli¬ 
gence may be inferred. This is only a presumption, 
however, and casts upon the defendant the duty of 
showing that such a stop was caused by circumstances 
beyond the control of the driver while exercising the 
highest degree of care and caution. 

The defendant must show two things: 
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(1) That the driver had exercised the required de¬ 
gree of care to avoid a perilous situation, if such situa¬ 
tion is shown to have existed. The degree of care re¬ 
quired is a high degree; this may be violated through 
the use of unsafe speed; or failure to keep a proper 
lookout, or failure to anticipate the act of the drivejr 
of the other automobile involved in the perilous situa¬ 
tion if such situation is shown to have existed. 

i 

(2) That when confronted with an unexpected crisis, 
if such is found by the jury to have existed, the driver 
exercised that degree of care which he was required tp 
exercise as the operator of a common carrier . In this 
situation, he was not required to exercise the more or¬ 
dered judgment which he would have been required to 
exercise under more ordinary circumstances.” (Em¬ 
phasis added.) 

Under the District of Columbia decisions, the foregoing 
charge could hardly be characterized as anything other than 
shocking, and prompt protest was made to the trial judge 
by appellant’s counsel (App. 174). j 

In the first place, this was a specific negligence case and 
not one which in the complaint, pretrial order, or course of 
trial proceeded upon a theory res ipsa loquitur. The rea¬ 
son is simple; appellee was present on the bus, saw Mrs, 
Gladys Page step on her foot and testified that the precise 
reason therefor was a sudden stop of the bus when nothing 
was in front to justify it. Appellee had herself at one time 
alleged negligence upon the part of Mrs. Page, and appel-j 
lee’s counsel undertook to prove allegations of specific neg¬ 
ligence as to the bus company. This was, therefore, em-j 
phaticallv not such a situation as was involved in Capital 
Transit Co. v. Jackson, 80 U. S. App. D. C. 162, 149 F. 2d 
839 (1945) where a streetcar passenger merely testified; 
that she was injured when without any fault of her own the; 
streetcar and a laundry truck collided. In that case the: 
appellee could not be said to have been expected or required 
to he on watch against accidents or collisions with other 
vehicles. In the instant case, however, appellee testified 
that she was on watch at the time of the sudden stop (App.; 
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34) and she stated precisely the actions of Mrs. Page which 
resulted in the alleged injuries (App. 17, 31). This was not 
a case where the passenger was not looking out and the 
facts would therefore be peculiarly within the carrier’s 
knowledge. On the contrary, appellee was looking out and 
had an even better opportunity than the bus driver to know 
what went on inside the bus behind his back. Therefore, 
the reason for res ipsa was lacking and the “violent stop” 
instruction which brought in the inference was error. This 
Court has held that a declaration claiming a carrier negli¬ 
gently caused a car “to be put in motion suddenly” failed 
to state a cause of action. Connor v. Washington Ry. & 
E. Co., 43 App. D. C. 329 (1915). Nor can a passenger go 
to the jury on a res ipsa loquitur theory merely because 
injured while alighting where the evidence showed any of 
several things might have brought about an injury. Brown 
v. Capital Transit Co., 75 U. S. App. D. C. 337, 127 F. 2d 
329 (1942). Appellee’s case had the same fatal defects as 
did the two cited. 

In the second place, even if this were a res ipsa loquitur 
case, the trial court went completely astray in instructing 
the jury that the effect of the presumption “casts upon 
the defendant” the duty of showing the stop was caused by 
circumstances beyond the control of the driver and of show¬ 
ing “ (1) that the driver had exercised the required degree 
of care to avoid a perilous situation” and “(2) that when 
confronted with an unexpected crisis,” he exercised the 
requisite degree of care. This Court has certainly made it 
plain that making out a res ipsa case does not require a de¬ 
fendant to do anything. The most recent pronouncement 
is found in Underwood v. Capital Transit Co., 183 F. 2d 
822, 823 (D. C. Cir. May 29, 1950): 

“* * * the mere fact that the inference exists in con¬ 
templation of law as a mechanical device to take the 
case to the jury does not compel its acceptance by the 
triers of fact. They are at liberty to decide for them¬ 
selves whether the preponderance is with the plaintiff 
even where there is no evidence to countervail the in¬ 
ference .” (Emphasis added.) 
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To like effect are Sweeney v. Erving, 228 U. S. 233, 240 
(1913), and Safeway Stores v. West, 180 F. 2d 25, 26 (D. C. 
Cir. Jan. 23, 1950). 

i 

C. The weight of the evidence and the numerous errors 
on the trial entitled appellant to have its motion for judg- • 
ment notwithstanding the verdict or a new trial granted. | 

i 

i 

CONCLUSION. | 

Since negligence was not proved upon the part of appel¬ 
lant by appellee, the verdict was against the evidence and 
appellant was and is entitled to judgment in its favor. 
Since there were at least eight highly prejudicial erroi-s 
committed on the trial in failures to declare a mistrial, in 
admissions and exclusions of evidence and in the charge to 
the jury, the minimum relief to which appellant is now en¬ 
titled is a new trial before a jury uninfluenced by considera¬ 
tions of insurance and sympathy, upon all of the properly 
admissible evidence, and only that, and upon proper instruc¬ 
tions as to the standard of conduct required of it and it's 
duty with respect to the production of proof. 

Respectfully submitted, 

George D. Horning, Jr., 

Frank F. Roberson, 

Attorneys for Appellant 
810 Colorado Building 
Washington, D. C. 

Hogan & Hartson, 

Of Counsel. 
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STATEMENT OF QUESTIONS PRESENTED. 

In the opinion of the appellee, the questions are not asj 
stated by the appellant, but rather: 

i 

A. Whether in a jury trial of a personal injury case j 
where plaintiff establishes an admittedly prima facie case 
and defendant’s case consists of attempts to impeach the 1 
plaintiff’s testimony and a frustrated effort to deny its j 
negligence, there is any basis to claim error in the court’s j 
submission of the case to the jury or in the court’s order | 
overruling a motion for new trial merely because plain- j 
tiff’s testimony was only corroborated in part by others. 

i 

B. Whether the court’s exercise of a judicial discretion 
can be said to have been abused in its ruling on numerous j 
matters involving the admission or exclusion of evidence or j 
claims of prejudice, none of which was of any consequence. ! 

C. Whether the court properly charged the jury on the 
doctrine of res ipsa loquitur. 

i 

i 
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IN THE 


United States Court of Appeals 

for the District of Columbia Circuit. 


No. 10,792. 


WASHINGTON, MARLBORO & ANNAPOLIS MOTOR 

LINES, INC., Appellant, 


v. 


EDITH MASKE, Appellee. 


Appeal from the United States District Court for the 

District of Columbia. 


BRIEF FOR APPELLEE. 


STATEMENT OF CASE. 

This is an appeal from a judgment of the District Court; 
entered upon a verdict of a jury in favor of appellee, Edith 
Maske, hereinafter referred to as plaintiff, against the ap¬ 
pellant, W. M. & A. Motor Lines, Inc., hereinafter referred 1 
to as defendant. The action was brought for personal in-; 
juries sustained by plaintiff while a passenger on defen- 
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dant’s bus, due to a sudden, violent and unexplained stop 
of said bus while travelling on the public streets of the 
District of Columbia. 

Since the defendant’s statement of case is replete with 
misleading statements and inaccuracies, it is believed neces¬ 
sary to furnish a brief, but accurate history of this case, 
which follows hereinafter. 

Plaintiff was a partial amputee prior to this accident, 
having sustained the loss of her lower left leg when it was 
removed in 1945 at Walter Reed Hospital (App. 11).* 
However, she had never had any difficulty in walking, and 
even after her amputation at Walter Reed she was able to 
wmlk in a perfectly normal manner without assistance of 
crutches or cane (App. 12, 14-15, 23). Her right leg and 
foot had never given her any trouble and w r ere perfectly 
normal to her knowledge (App. 44). 

At about 4 P.M. on July 9,1947, plaintiff was a passenger 
on a bus of defendant, which was proceeding in an easterly 
direction on E Street, N. W., in the District of Columbia 
(App. 15). When plaintiff boarded the bus at the terminal 
it vras crowded, all the seats were filled and passengers were 
standing (App. 16). The defendant’s bus was permitted 
to pick up, but not to discharge passengers within the Dis¬ 
trict limits (App. 16). Plaintiff sat in the long seat facing 
the center aisle of the bus directly behind the driver (App. 
16). The bus made one stop at 7th & E after leaving the 
terminal and about 4 or 5 more passengers got on, and 
stood nearer the front of the bus, almost to the point where 
plaintiff was sitting (App. 16). The bus then started up, 
crossed 6th Street on the green light, picking up speed as 
it w r ent along (App. 17). Just after the bus crossed 5th 
Street, it came to a sudden, complete and violent stop, jar¬ 
ring and throwing in varying degrees all of the passengers 
who were on the bus (App. 17-18, 36, 50, 52, 56, 61,124,132). 
No warning whatever was given that a stop was about to be 
made (App. 18). As a result of this violent stop, a stand¬ 
ing woman passenger, Mrs. Gladys Page, who vras holding 


•References to the Joint Appendix are made as follows: (App.), 

and references to the Record as follows: (R.). 
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onto a pole (App. 48) was hurled headlong toward the 
front of the bus, and, as she grabbed for a pole near the 
plaintiff in order to stop her forward movement, she ground 
the Cuban heel of her shoe into the top of plaintiff’s right 
foot, just below the ankle (App. 17, 31, 36, 52). Plaintiff 
said that while Mrs. Page was attempting to regain her 
balance, her heel was pressed into plaintiff’s ankle, not 
just once, but about three times (App. 36). Mrs. Page was 
thrown so violently as a result of the sudden stop she had 
no control over stepping on plaintiff’s foot (App. 52). A|s 
soon as this occurred, plaintiff suffered severe pain in her 
right ankle (App. 18) and began to cry (App. 17, 18, 19). 
She asked the bus driver to stop because she was hurt and 
was unable to walk due to the injury to her only good leg. 
The driver went on down the block and then stopped and 
asked who had been hurt and, when advised by plaintiff 
that she was injured, he took down her name, and the names 
of witnesses (App. 17, 18, 19, 37-38, 48, 53, 55, 56). Plain¬ 
tiff remained on the bus until her destination and wa;s 
helped from the bus by two men and then procured a taxli 
for the remainder of her trip home. She went to bed imme¬ 
diately and was treated by her family doctor, Dr. E. W. 
Schwartze, at her home that evening (App. 21). 

She was subsequently treated by Dr. I. Phillips Frohman 
and Dr. Frank Hand. Without going into a detailed act- 
count of plaintiff’s injuries, since it is not made necessarjv 
by this appeal, the evidence showed that plaintiff has a 
permanent and serious injury t<5 her ankle, that she has had 
to use crutches almost constantly since the accident (R. 4$, 
46), that the condition of her ankle has not improved (it. 
50-51, 55), and that the doctors have advised her to undergb 
a fusion operation of her ankle to relieve the pain, which 
will permanently stiffen the ankle in an abnormal position 
(App. 118), and which still may be unsuccessful (R. 35f, 
353). Even after the fusion operation, she will always 
need the assistance of crutches or cane, which she never 
needed prior to this accident (R. 353, App. 12, 14-15, 23). 

At the trial, plaintiff relied upon the doctrine of res 
ipsa loquitur and rested her case upon the foregoing testi- 

i 
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mony. Defendant conceded that plaintiff had made a prima 
facie case by not making a motion for directed verdict. 

Defendant’s case on liability consisted of the testimony 
of three witnesses, who were passengers on the bus, and 
the bus driver himself. Defendant intended by their testi¬ 
mony to show that the sudden stop of the bus was due to 
a taxicab which had stopped suddenly in front of the bus, 
but the evidence introduced through these witnesses was so 
conflicting and so unconvincing that it fell far short of 
meeting plaintiff’s prima facie case. In fact, the testimony 
of two of the passengers was to the effect that the taxicab 
had never stopped or slowed down (App. 50, 51, 53, 56, 
58-59), and the third passenger only saw a taxicab standing 
still in front of the bus after the sudden stop of the bus, 
but did not see it prior to that time; and she could not 
state how long it had been standing still, or what the bus 
driver had done with reference to the taxicab prior to the 
bus’ sudden stop (App. 61-62). 

The bus driver was the poorest witness defendant pro¬ 
duced. He tried to show that the taxicab had suddenly left 
its parked position at the curb, and, after getting directly 
in front of the bus, stopped suddenly for no apparent rea¬ 
son (App. 124, 131). But on each of the vital facts of the 
accident, the defendant’s bus driver was a complete blank. 
He could not state where his bus was when he first saw the 
taxicab at the curb (App. 128-129); he could not say how far 
to the rear of the taxicab he was when he saw the taxicab 
leave the curb and start forward (App. 129); he didn’t 
know how far the taxicab traveled from the curb before it 
came to a stop (App. 131,134), and he* didn’t know how far 
the bus travelled during the same time (App. 138); he 
couldn’t state how fast the taxicab was going when it left 
the curb (App. 132, 134), or how fast it was going when it 
was in front of the bus (App. 133, 134); he didn’t know 
whether the rear stop lights of the cab went on when its 
brakes were applied (App. 133, 135-136); he didn’t know 
how far the cab travelled forward while it was in the act of 
stopping (App. 135); and he didn’t know how far behind 
the taxicab he was when both vehicles were in motion (App. 
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136). The only positive testimony from the bus driver was 
that he was only 12 feet to the rear of the taxicab when he 
applied his brakes, and was only 8 feet behind it when the 
bus came to a stop (App. 130). In view of this testimony 1 , 
the plaintiff introduced in rebuttal, and the court properly 
admitted the traffic regulation on “following too closely7 
(App. 164-166). 

The entire balance of defendant’s case consisted of ef- 
forts to impeach the plaintiff on certain issues, a few of 
which were material, and most of which were immaterial 
None of this so-called “impeaching” evidence was convince 
ing to the jury or to the trial court, who had the duty of 
passing on the credibility of the witnesses, but defendant 
nevertheless insists on re-arguing the same matters to thi$ 
court on this appeal. Full answers to these contentions are 
found in the Argument herein. 

For the convenience of this court the same sequence and 
numbering system which defendant has used in its brief 
has been followed by plaintiff in answering each of defeni- 
dant’s contentions. 

SUMMARY OF ARGUMENT. 

Plaintiff’s case was tried on the theory of res ipsa loqui¬ 
tur, as indicated by the pre-trial order, and defendant i$ 
completely wrong in contending that simply because exces-- 
sive speed on the part of the bus was incidentally testified 
to by plaintiff in characterizing the violence of the sudden 
stop, that plaintiff lost the right to rely on the doctrine;. 
Speed was neither attempted to be proven nor was it proven 
as the precise cause of the injury, but the abrupt, unusual 
and violent stop of the bus was the precise cause of the acci¬ 
dent and the testimony of all witnesses on this issue wai 
unanimous. Plaintiff, therefore, established a prima facie 
case by proof of this unusual, violent and sudden stop, which 
required submission of the case to the jury so as to permit 
the jury to draw an inference of negligence on the part of 
defendant’s bus driver. Defendant conceded plaintiff’6 
prima facie case by failing to make even the customary mof 
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tion for directed verdict at the close of plaintiff’s case. 
The evidence offered by defendant in an attempt to explain 
away its own negligence was either corroborative of the 
negligence of the bus driver or was so uncertain as to be 
valueless to support defendant’s contentions. Realizing 
the utter weakness of its own evidence on the issue of lia¬ 
bility, defendant takes another tack by claiming that plain¬ 
tiff was impeached in several material particulars on other 
issues, and, therefore, her testimony on the issue of liabil¬ 
ity, even though supported in large measure by defen¬ 
dant’s witnesses, should not be accepted—thus, of course, 
leaving no testimony on plaintiff’s case and requiring a 
verdict for defendant. Aside from the fact that defen¬ 
dant’s own evidence on its negligence would have raised a 
jury question, regardless of plaintiff’s testimony, and, fur¬ 
ther, aside from the fact that the question of credibility was 
within the jury’s province and was settled by the jury’s 
verdict, it is apparent that none of defendant’s so-called 
“impeaching” evidence succeeded in impeaching the plain¬ 
tiff’s credibility. 

The claim that prejudicial error occurred by the mention 
of defendant’s insurance company and members of its in¬ 
vestigative staff is without merit. Defendant laid open to 
inquiry the subject of its insurance protection by produc¬ 
ing as a witness one of its insurance investigators who 
claimed to have taken a statement from the plaintiff. Fur¬ 
thermore, the reference to insurance was not prejudicial in 
view of the status of defendant as a large local public car¬ 
rier whose financial standing makes the reference to insur¬ 
ance completely unimportant as far as any juror would be 
concerned. Nor did defendant request that the jury be in¬ 
structed to disregard the casual reference made in the tes¬ 
timony. The other alleged prejudicial errors concerned 
plaintiff’s testimony as to her sick husband and her financial 
situation. The testimony on both these points was perti¬ 
nent to answer defendant’s contentions regarding plain¬ 
tiff’s absence from work prior to her accident and her fail¬ 
ure to secure recent medical attention. The answers which 
plaintiff gave were honest and proper, and if they had not 
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been given defendant would have secured an unwarranted 
advantage by making capital of plaintiff’s failure to satis¬ 
factorily explain the reasons for both actions. 

Defendant next attempts to avoid the effect of a pre-triftl 
stipulation concerning a doctor’s report by a belated com¬ 
plaint that defendant’s counsel did not understand whht 
the pre-trial exhibit purported to be. In the first place, the 
exhibit showed on its face what it represented and there was 
no excuse for defendant’s counsel to claim any misrepre¬ 
sentation or misunderstanding. In the second place, iio 
prejudice resulted to defendant by its admission since it 
could have attempted to rebut the report if it chose to do 
so by other records which were available to it, yet it failed 
to do so. 

Defendant claims error in the exclusion of a Walter Reed 
Hospital record. This record was privileged and whs 
clearly inadmissible on this ground alone, but, neverthe¬ 
less, much of the matter which defendant sought to intro¬ 
duce from this record was completely immaterial to the 
issues of this case. In addition, defendant tried to admit 
in evidence from this record an x-ray diagnosis, without 
giving the plaintiff an opportunity either to examine ttye 
x-ray itself or the doctor who made it. Furthermore, the 
defendant managed to bring the very language of the re¬ 
port to the attention of the jury anyway and the record 
shows detailed and extensive questioning concerning the 


same condition that the x-ray report showed—therefore, 
its exclusion from evidence was not only not prejudicial bqt 
immaterial. 

Defendant claims error in the court’s admission of tlje 
traffic regulation on “following too closely”. Plaintiff in¬ 
troduced this regulation in rebuttal because the testimony 
of defendant’s bus driver showed a clear violation of this 
regulation, and its admission was, without doubt, proper. 

Defendant also claims error in the trial court’s refusal 
to accept defendant’s interpretation of the case of Recht 
Co. v. Ja-cobson, 180 F. (2d) 13. The trial court was clearly 
right in holding that that case does not outlaw use of the 
term “highest degree of care”. The jury was told that the 
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facts of the accident must be considered in determining 
whether defendant fulfilled its duty to plaintiff as a passen¬ 
ger, and the jury w-as specifically advised that the burden of 
proof remained upon the plaintiff to prove defendant’s 
negligence. 

There was no error in the court’s ruling that the res 
ipsa loquitur doctrine was applicable to the facts of this 
case. The sudden, unusual, and violent stop of defendant’s 
bus made the doctrine applicable, and there is no merit in 
defendant’s contention that plaintiff should have known the 
cause of the accident. Furthermore, the charge of the 
court was a proper statement of the doctrine of res ipsa 
loquitur, and did not, as defendant claims, tell the jury 
that defendant "was required to produce evidence to coun¬ 
tervail the inference of negligence. The language of the 
instruction was in accord with the well established prin¬ 
ciples of the rule, and there could have been no misinter¬ 
pretation by the jury of the effect to be given the inference 
of negligence which the jury was permitted to draw. 

In conclusion, the defendant’s evidence wholly failed to 
establish a good defense to plaintiff’s admittedly prima 
facie case, and defendant's weak attempt to escape a ver¬ 
dict by flimsy claims of prejudice do not warrant a reversal. 

ARGUMENT. 

A. 

There Was Ample Evidence of Defendant’s Negligence and 
the Trial Court Did Not Err in Denying Defendant’s 
Motions for Directed Verdict, for Judgment N.O.V. 
and for New Trial. 

1. Defendant claims that plaintiff rested its case on alle¬ 
gations and proof of specific negligence rather than on the 
theory of res ipsa loquitur. Defendant is completely 
w r rong. The amended complaint pleaded negligence gener¬ 
ally in paragraph 3 (App. 2-3) and, as the rules allow, 
(Rule 8(e) (2), F. R. C. P.) pleaded, in the alternative, in 
paragraph 4, excessive speed and a sudden abrupt stop of 
defendant’s bus. 
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At pretrial, plaintiff relied solely on res ipsa loquitur,; 
arising from an unusual and sudden stop (App. 5-6). De-I 
fendant admits that the claim of speed was “abandoned at; 
pretrial” (Defendant’s brief, pg. 10). The statement at 
the bottom of the Pretrial Order that “plaintiff claims the; 
bus driver was negligent” was certainly not an assertion; 
of specific negligence. It did mean that the sudden stop, 
upon which plaintiff relied to bring the doctrine of res ipsa' 
loquitur into operation, was due to defendant’s negligence.! 
Defendant itself states on page 11 of its brief that plain-j 
tiff was required to prove a “negligent sudden stop”.; 
That is exactly what the pretrial order alleged. 

Defendant next claims that the issue of speed was “re¬ 
vived” at the trial and claims that excessive speed was not 
proved by substantial evidence. In the first place, there; 
was no such revival of speed as an issue. During the! 
course of her direct testimony, the plaintiff stated her esti-| 
mate of the speed of the bus, but this testimony merely 
supported the evidence of the sudden stop and was ex-! 
planatory of its character and effect. Obviously a violent 
and sudden stop of a bus going 30 m.p.h. will have far more! 
damaging effects than a bus travelling 10 m.p.h. Although! 
defendant admitted that its bus made a sudden stop,! 
throughout the trial and during its counsel’s opening andj 
closing arguments, it alleged that the plaintiff’s injury was, 
a mere bruise, that the sudden stop occurred when the bus; 
was travelling only 10 m.p.h. (App. 124), and that there 
was little force exerted when plaintiff’s foot was stepped; 
upon (App. 31). Thus, the speed of the bus at the time: 
the stop w T as made was a pertinent answer to these alle¬ 
gations concerning the nature of the sudden stop. Proof, 
of the purpose of this evidence is the following testimony 
of plaintiff (App. 19): 

i 

! 

“Q. The speed at which you said the bus was driv¬ 
ing, will you state what the speed was at the time he! 
jammed on the brakes? 

A. I would say it was between 30 and 35 miles an 
hour.” 


i 

i 

i 
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Defendant asks this court to take judicial notice of the 
fact that if the bus was speeding, evidence should have 
been introduced by plaintiff relative to the skidding of the 
bus’ tires. We can only say that if defendant’s bus driver 
had called the police as plaintiff requested him to do (App. 
17, 19), and as the law required, there would have been 
physical evidence introduced to prove this point. 

Defendant also mentions, with reference to the issue of 
speed, the testimony of three passengers on the bus who 
were called as witnesses by the defendant. None of that 
testimony was convincing. Although Mrs. Page said the 
bus was going a normal speed for the time of day, she 
could not state what its normal speed was and said “It is 
just what I presume” (App. 49)., Mrs. Augusti, when 
first asked by defendant’s counsel about the speed of the 
bus, replied that she could not recall. When pressed on 
this point she said it was not going very fast (App. 56). 
She did not estimate the speed of the bus in miles per 
hour. Mrs. Calder, although she said the bus was going 
at a moderate rate of speed, admitted she did not drive a 
car (App. 62); that she w^as not a good judge of speed 
(App. 65); that she had never been on any bus within the 
city limits that travelled over 15-18 miles per hour, and 
that she was “daydreaming” and “not paying any par¬ 
ticular attention to speed” (App. 64-65). 

It is plaintiff’s position that the case was tried on the 
theory that the doctrine of res ipsa loquitur was applicable 
because of the sudden, violent and unusual stop of defend¬ 
ant’s bus. The speed of the bus was, therefore, material 
to show the character of the stop made. Furthermore, the 
issue of speed became pertinent at a later point in the trial 
to be considered by the jury as rebuttal of defendant’s 
testimony that the sudden stop could not be avoided in the 
exercise of the highest degree of care because of a sudden 
stop of the preceding taxicab. Consequently, the traffic 
regulation on speed was introduced by plaintiff in rebuttal 
(App. 164-165). 

Although, as indicated above, the plaintiff’s testimony 
on speed was merely corroborative of the evidence of the 
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sudden and violent stop of the bus, this testimony, standing 
alone, still did not waive plaintiff’s right to rely upon the 
res ipsa loquitur doctrine. Defendant apparently mis¬ 
understands the basis for the doctrine if it contends that 
simply because plaintiff testifies to a fact which might con¬ 
stitute a violation of a regulation, or might, in another 
situation, form a basis for a specific charge of negligence, 
then the res ipsa doctrine must go out of the case. As 
stated by the annotator in 93 A. L. R. 610: 

“There seems to be a unanimous feeling among the 
courts that have considered the question that the mere 
introduction, under general allegations of negligencb, 
of evidence of specific acts of negligence which are not 
proved to be the precise cause of injury , and thus tq 
preclude any inference of negligence, does not preverjt 
resort by the plaintiff to the presumption of negligence 
arising out of the doctrine of res ipsa loquitur.’’ 
(italics supplied) 

i 

i 

Accordingly, there can be no serious contention here 
that plaintiff rested its entire case on the issue of speed, 
or that speed was proven by anyone to be the precise cause 
of the injury. On the contrary, the sudden and violent 
stop of the bus, was, without question, the cause of this 
accident and that is exactly what plaintiff proved without 
any contradiction. 

Every witness in the case testified the stop was sudden, 
unusual and violent. The plaintiff testified (App. 17-18 )|: 

i 

“ ...it came to a complete stop, a violent stop, and 
this girl that was standing on the front holding ontp 
the front seat, she was thrown so far she grabbed and 
grabbed for the poles as she went along. This one pole 
she grabbed for, if she hadn’t finally made the second 
grab she would have been thrown clear through the 
bus. She had on white high-heeled shoes with leather 
heels and no taps on them and she just ground heb 
heel in my ankle.” 

Q. Was any warning of any kind given to you that 
this violent stop would be made? A. No, sir, therp 
wasn’t. 


i 

i 


i 

i 
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Q. Did the lady that stepped on your foot—was she 
thrown as the bus made the stop? A. Yes, sir. 

Q. Were other passengers on the bus also thrown? 
A. Yes, sir. 

Q. Were you thrown? A. Yes, sir. 

Q. Was the stop anything like any other stop you 
had experienced while riding on buses? A. No, sir, 
it was not. 

And under cross examination, plaintiff testified (App. 
36): 

Q. Can you answer my question—whether she 
stepped on your foot when she swung forward or after 
she had completed her swing forward in trying to 
regain her balance? A. No, sir, she swung forward. 
She would have gone right through the front of the 
bus if she had not regained her grip. She not only 
stepped on my foot once, but three times. 

Q. All on the top of your foot? A. Yes, sir. 

Q. You say that other people on the bus were 
thrown? A. Yes, sir. 

Q. Besides this lady. Did you see them outstretched? 
A. I wouldn’t say they were thrown down, but they 
were thrown. 

Q. What do you mean by “thrown”? A. Well, they 
all grabbed for something and some of them, I couldn’t 
see because I was hurt. 

Q. You testified that people were thrown? A. Yes, 
sir. 

Q. Do you know whether they w’ere thrown out of 
their seats or on the floor or whether they were thrown 
at all? A. They were thrown, yes, sir. 

Mrs. Gladys Page testified (App. 50, 52): 

Q. The stop of the bus was not a usual stop, was it? 
It w^as not a normal stop? A. No, sir. 

Q. It was an abrupt, sudden, violent stop that threw 
you from your holding position forward sufficiently 

to step on this lady’s foot? A. That is correct. 

* • * • # 

Q. Were you thrown pretty violently? A. Well, 
yes, I was. 

Q. And when you were thrown, you had no control 
over stepping on this lady’s foot? A. No, I did not. 
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Q. What happened to you in stepping on her foot 
would have happened to any of us if we had been stand* 
ing where you were ? A. I am sure of that. 

Mrs. Augusti said that “there was a sudden stop of the 
bus, sudden jerk” (App. 56). Mrs. Calder said, “. . . the 
bus came to a sudden stop and I heard an outcry” (Appi. 
61 ). 

Defendant’s own bus driver stated, “. . . I came to afl 
abrupt stop. I jammed on the brakes” (App. 124), and 
later he testified as follows (App. 132): 

Q. Was the stop made so abrupt and sudden so it 
caused people to be thrown? A. Not to the floor. 

Q. It was such a stop as would cause people to be 
thrown? A. Yes, sir. 

i 

i 

He vras then asked: (App. 136-138) 

Q. Whiat conversation did you have with Mrs. Maske 
prior to your starting up after you stopped suddenly? 
A. I asked if anyone was hurt. 

# # * * * 

Q. Did anyone respond? A. Yes, sir. 

Q. Was that Mrs. Maske? A. Mrs. Maske. 

* • * • • 

j 

Q. How soon after your bus stopped abruptly did 
you ask that question? A. It could not have been over 
a few seconds. 

# * • * • 

Q. You knew at the time you asked Mrs. Maske how 
badly she was hurt, how she had become injured? A. 
Yes, sir. 

Q. And you saw the lady that was thrown by the 
abrupt stop that stepped on her foot? A. Yes, sir. 

i 

The above evidence is ample to support an inference of 
negligence on the part of the defendant’s bus driver. Such 
a stop, on a public conveyance, as above described, certainly 
does not occur in the usual course of travel and is sufficient 
to justify an inference of negligence. This, the defendant 
effectively conceded, by failing even to make the customary 
motion for directed verdict at the close of plaintiff’s case. 
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Defendant now contends that the whole evidence prepon¬ 
derated in favor of defendant and that the verdict was 
against the weight of the evidence, because the sudden 
stop was conclusively shown not to have been the fault of 
the bus driver. Defendant is again wrong. 

In order to explain away its own negligence to the jury 
and now to this court, defendant attempts to throw the 
blame for the accident upon an unknown taxicab which, for 
no apparent reason, was supposed to have made a sudden 
stop in front of the bus. All of the testimony concerning 
this taxicab was to the effect that at the time it was said 
to have stopped in the middle of the street in front of the 
bus, there was no traffic in front of it, either autos or pe¬ 
destrians, and the traffic light was still green (App. 52, ISO- 
133). Furthermore, the bus driver said nothing at the time 
of the accident to indicate that the accident was due in any 
way to the taxicab (App. 57), nor did he get the license 
number of the alleged taxicab or testify that he attempted 
to get it (App. 124). 

With respect to the taxicab, the testimony of the three 
passengers on the bus was completely contradictory, re¬ 
futed the bus driver’s story, and was insufficient to sustain 
defendant’s contention. Mrs. Page first stated that the 
taxi was travelling faster than the bus since it passed from 
behind, and then this witness, realizing the effect of her 
answer, changed her testimony to state that the taxi must 
have been going slower than the bus to cause the bus to 
stop (App. 50-51). (The bus driver denied that the taxi¬ 
cab ever travelled beside the bus (App. 134)). Mrs. Page 
also said that the taxicab cut in from the right of the bus 
and kept on going (App. 50), “it never did slow down or 
stop” (App. 51, 53). Mrs. Page did not see the taxicab 
before or at the time the bus passed it, and was unable to 
throw any light on the question of what the bus driver was 
doing when the taxicab left the curb (App. 51). Mrs. Au- 
gusti first saw the taxicab after the sudden stop, and she 
did not recall whether the taxicab was in motion or at a 
standstill at that time (App. 56), although she later indi¬ 
cated it was in motion when she saw it (App. 58-59). She 
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couldn’t say whether the taxi had ever stopped (App. 59). 
She said it was a “light colored cab . . . cream colored” 
(App. 59). This witness admitted that the only reason she 
thought the taxicab had caused the bus to stop was from 
her “own conception . . ., my conclusion,” which the trial 
court properly struck from the record (App. 57). Mrs. 
Calder was “daydreaming” in the bus and after the sud¬ 
den stop, she saw that “a car was stopped in front of the 
bus” (App. 61). Her conclusion that the car must have 
caused the bus to stop suddenly was also stricken by the 
trial court. (App. 61-62). 

With respect to the taxicab, defendant’s bus driver w^s 
the most unsatisfactory witness of all. He said the cab was 
black and was driven by a colored woman (App. 126); th$.t 
he saw the cab standing at the curb (App. 128), but he 
could not estimate how far behind the taxicab his bus wats 
at that time, even by comparison of distances in the court¬ 
room, nor could he say how far to the rear his bus was when 
the taxicab started up (App. 129). He didn’t know how 
fast the taxicab started up (App. 129); he watched the taxi¬ 
cab the entire time after it left the curb and pulled in front 
of him, yet he did not sound his horn (App. 129). He first 
said that the taxicab was heading straight east when he 
applied his brakes (App. 130), and then said that he ap¬ 
plied his brakes before it got in front of him when it wa-s 
pulling out (App. 130). The bus driver next stated that 
he was only 10-12 feet to the rear of the taxicab when he 
saw it pull out, (App. 130), but then indicated that it wa!s 
12 feet in front of him before he applied his brakes (App. 
130, 133-134), because he stopped in 4 feet and the taxicab 
was 8 feet in front of him after both had stopped (App. 

130, 133-136); he didn’t know how far the taxicab had tray- 
elled from the curb before it stopped in front of him (App. 

131, 134); he didn’t know how fast the taxicab was going 
wdien it pulled out, or when it was in front of the bus (Appj. 
133); he didn’t know whether the rear stop lights of the 
taxicab went on, but he would not deny it (App. 133); hi^ 
bus was at all times behind the taxicab and the taxicab was 
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never alongside the bus (App. 134) and he couldn’t esti¬ 
mate the taxicab’s speed at any time (App. 134). 

It is quite apparent that the only conclusion which can 
be drawn from the bus driver’s testimony is that he knew 
practically nothing about the accident, and what he did 
know was completely contradictory and confusing. It is 
amazing that defendant can claim that this kind of testi¬ 
mony is sufficient as a matter of law to rebut a prima facie 
case, even assuming for this purpose that an inference of 
negligence can be rebutted so as to warrant a directed ver¬ 
dict. 

Defendant claims that plaintiff must have seen the taxi¬ 
cab if she was looking ahead in view of the “overwhelming 
proof” that it was there to be seen. In the first place, the 
testimony of the three passengers and the bus driver de¬ 
scribed above is hardly overwhelming. In the second place, 
the plaintiff testified on cross examination (App. 34): 

Q. And you say there was no car there? A. I 
wouldn’t state positively there wasn’t any car there be¬ 
cause I was hurt. 

Q. Did you look before the accident? A. But I didn’t 
see a car there. 

The fact that plaintiff did not see the taxicab, if one was 
there, is not surprising, in view of her seated position on 
the bus and the painful injury she sustained. 

Defendant contends that bare proof of an injury follow¬ 
ing a sudden stop does not raise a sufficient question for 
the jury—but that is not a fair statement of the question on 
this appeal. It cites Brown v. Capital Transit Co., 75 U. S. 
App. D. C. 337; 127 F. (2d) 329, which is not in point. In 
that case, this court said “Appellant’s allegations of negli¬ 
gence are vague rather than specific and as applied here go 
no further than an allegation of negligent maintenance of 
the car. But there is not a single word in plaintiff’s testi¬ 
mony on wdiich to predicate a verdict on this ground.” The 
plaintiff in that case, therefore, failed to “produce proof 
of a fact or a series of related facts which warrant the in¬ 
ference of negligence.” (Broivn v. Capital Transit Co., 
supra; Sweeney v. Erving, 228 U. S. 233; 57 L. Ed. 815). 
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Defendant also cites Connor v. Washington R . & E. Co\ y 
43 App. D. C. 329, wherein the facts are not in point, but in 
which the law stated by the court supports plaintiff’s posip 
tion here. There the court said: “Had the car started with 
an unusually violent jerk or jolt the plaintiff could, under 
leave of the court, have amended her declaration and so 
alleged . . . Unless, therefore, an injury results from same 
umisual jerk or swaying of the car due to some act of negli¬ 
gence in its control, there can be no recovery.” (Italics 
supplied) 

The case of Wichita Transportation Corporations. Braly, 
150 F. (2d) 315, is almost directly in point with the instanit 
case and, for that reason, is quoted below in detail : 

“On November 28,1942, at about three o’clock in the 
afternoon, one of appellant’s busses in which appellee 
was a passenger, while traveling northward on Topeka 
Avenue, a thoroughfare in Wichita, Kansas, stopped 
at the curb to load and unload passengers and to await 
the change of the traffic signal at the intersection of 
First Street. With the change of the traffic light, the 
bus started north across the intersection and pedes¬ 
trians started across First Street to the right of the 
bus. When a Ford Coach from the opposite side of 
the intersection made a left turn into First Street the 
bus driver suddenly stopped his bus to avoid a col¬ 
lision with the car, and appellee alleges that by caus¬ 
ing the bus to come to a sudden stop, the driver failed 
to exercise proper care, as a result of which she ‘wa|s 
thrown with great force and violence against the seats 
and floor of said bus, causing her to suffer and sustain;’ 
the injuries complained of, and for which damages 
were assessed by the jury verdict. 

“To support her allegations, appellee testified that 
upon boarding the crowded bus she was unable to find 
a seat and was standing in the aisle near the rear door 
holding to a handrail when the bus started moving into 
the intersection. That after the bus had traveled a 
short distance, it was stopped ‘real sudden’ and she 
was thrown up to the floor and the woman standing 
behind was thrown forward upon her back. She did 
not know what'caused the bus to stop—that it ‘wasn’t 
going very fast’ but it ‘was a real sudden quick stop, 
enough to throw that woman down on me.’ 

i 
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“After instructions, about which appellant did not 
complain, and in answer to submitted interrogatories, 
the jury found that the driver was compelled to bring 
the bus to a ‘sharp, unusual and violent stop’ in order 
to avoid a collision with the Ford Coach as it made a 
left turn across the intersection, but that the driver 
was negligent ‘in failing to keep a reasonable lookout 
and anticipating the act of the driver of the automo¬ 
bile,’ and that such negligence was the proximate cause 
of the injuries. . . . 

“We start with the rudimentary principle that while 
a common carrier is not an insurer of the safety of its 
passenger, it is held to a high degree of care, commen¬ 
surate with the particular hazards involved. Picou v. 
Kansas City Public Service Co., 134 P. (2d) 685; Mc¬ 
Quin v. Santa Fe Trail Transportation Co., 122 P. (2d) 
787; Miller v. Kansas City Public Service Co., 15 P. 
(2d) 453; Oppenheim v. Toye Bros. Yellow Cab Co., 
7 So. (2d) 420. Making application of this standard 
of care, it is said that a passenger assumes the natural 
consequences of normal jerks as a part of the ride in 
a public conveyance, but a ‘sharp, unusual and violent’ 
stop is evidence from which a legitimate inference of 
negligence may be inferred. McQuin v. Santa Fe Trail 
Transportation Co,., supra; Dempsy v. Market Street 
Ry. Co., 142 P. (2d) 929; Waite v. Pacific Gas <& Elec¬ 
tric Co., 132 P. (2d) 311; McIntosh v. Los Angeles Ry. 
Corp., 59 P. (2d) 959. See also Mark Shaines’ Res 
Ipsa Loquitur, Presumptions and Burdens of Proof, 
p. 457. 

“In our case, the jury was fully justified from the 
facts and circumstances in finding that the stop was 
‘sharp, unusual and violent,’ and it is a generally un¬ 
derstood and accepted rule in cases of this kind, that 
the fact of the unusual and violent stop is factually 
sufficient within itself to establish a prima facie case in 
favor of the passenger who is injured by reason there¬ 
of, and to cast upon the appellant the duty of showing 
that such stop was caused by circumstances beyond the 
control of the driver while exercising the highest de¬ 
gree of care and caution. McQuin v. Santa Fe Trail 
Transportation Co., supra; McIntosh v. Los Angeles 
Ry. Corp., supra; Jackson v. Capital Transit Co., 38 
A. (2d) 108. 

“Thus, the appellee established a prima facie case 
by showing that she was a passenger on the bus and 
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that she was injured by a sudden and violent stoppage 
of it. The appellant sought to be relieved of liability 
for the injury by showing that the bus moved into the 
intersection traveling approximately three miles per 
hour in low gear, and that when the driver of the auto¬ 
mobile, while moving directly in front of the bus sud¬ 
denly stopped to avoid hitting a pedestrian, the bus 
driver exercised proper care in bringing his bus to &s 
smooth a stop as possible to keep from hitting the car. 

“The bus driver, however, does not acquit himself 
of the presumption of negligence arising out of tljie 
unusual and sudden stop by showing that he exercised 
proper care in bringing the bus to as smooth a stop zls 
possible to keep from hitting the car. The crucial ques¬ 
tion here is not what he did after he was faced with 
the emergency—it is how he happened to become in¬ 
volved in it. Oppenheim v. Tope Bros. Yellow Cab Co., 
supra. Cf. Tochek v. Monongahela Transport Co., Iq2 
S. E. 776. Having been faced with the necessity of 
stopping the bus in a manner to cause injuries to the 
passengers, it became the duty of the appellant to show 
to the satisfaction of the jury that it did not negli¬ 
gently create or contribute to the creation of the emer¬ 
gency which necessitated the ‘sharp, unusual and vio¬ 
lent’ stop. 

“Whether the ‘emergency’ which required the sud¬ 
den stop was created by the failure of the bus drivejr 
to keep a reasonable lookout and anticipate the acts 
of the driver of the automobile is not in our view iti 
these circumstances a question of law but one of fact. 
The question was clearly and simply submitted to the 
jury upon this theory and by its verdict the jury sai$ 
in substance that if the driver of the bus had kept a 
reasonable lookout he would have anticipated the act 
of the driver of the automobile and thereby avoided 
the necessity of the sudden stop which caused the in¬ 
juries to appellee. 

“It follows that judgment should he, and is aft- 
firmed.” 

I 

See also: 

! 

I 

Matsumoto v. Chicago & N. W. By. Co., 168 F. (2d) 
496. j 

Murray v. Rio Grande Motorway, 171 F. (2d) 82. 
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United States v. De Back, 29 F. Supp. 141, affirmed in 
118 F. (2d) 208. 

Tilton v. Phila. Rapid Transit Co., 231 Pa. 63; 79 A. 
877. 

Defendant contends here, as it did so vigorously and un¬ 
successfully before the jury in the court below, that plain¬ 
tiff testified falsely in other material particulars. These 
contentions should not require answer on appeal but will 
be answered below in the same manner as answered on the 
motion for a new trial: 

1. Plaintiff did say she never had arthritis in her right 
foot before the accident (App. 43-44), and went on to tes¬ 
tify she had never had any trouble with her right foot prior 
to this accident (App. 44). Like anyone else, plaintiff would 
not know whether she had arthritis, neuritis, bursitis, or 
any other disease unless it was diagnosed by a competent 
doctor and she was informed of it. There was testimony 
that plaintiff never had been advised that she had arthritis 
in her right foot prior to the accident (App. 149), and there 
was no testimony to the contrary. Further, there was tes¬ 
timony that hypertrophic arthritis would not necessarily 
produce pain (App. 152) and that many of us are unaware 
of such a condition “because it does not disturb us, does 
not bother us” (App. 152). 

2. The plaintiff’s statement that she was treated by Dr. 
Schwartze the night of the accident (App. 20, 21, 39) was 
fully substantiated by other evidence. Mrs. Schwartze, 
the doctor’s widow, called as a witness for defendant, con¬ 
sistently advised defendant’s counsel during her examina¬ 
tion that the entry book which he had subpoenaed was not 
the only record book kept by the doctor, and only referred 
to “advance visits” to remind the doctor of his appoint¬ 
ments (App. 85-87). The witness also said there were 
other records (App. 91) but she did not bring them with 
her, nor was she given a chance by defendant’s counsel to 
find them (App. 90, 92). Mrs. Schwartze did state posi¬ 
tively of her own knowledge that the Doctor did treat 
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plaintiff between July 9 and July 17 (App. 91-92), and that 
he saw her “many times” in that period (App. 92). 

3. Defendant claimed at the trial, and alleges here, th$,t 
Dr. Schwartze did not treat plaintiff “until July 18, nine 
days after the accident” (App. 39), which was “the day 
after Mr. J. P. White said he called on her to investigate 
the accident” (Defendant’s Brief, Pg. 14). We wondeir 
how such a contention can be advanced by defendant ip 
charging plaintiff with perjury when defendant’s own ex¬ 
hibit “C”, purportedly a statement taken from plaintiff by 
defendant’s investigator on July 17 states “I went to Dr. 
Schwartze and he took some x-rays and he doesn’t kno-fa 
whether it is broken or not” (App. 83-84). 

i 

4. With respect to the rest-room falls at her Government 
Office, plaintiff did testify that she had a fall after the ac¬ 
cident when she was on crutches (App. 25). We see no 
inconsistency, nor did the jury, in the fact that she had 
had a prior fall in the rest-room in April, 1946 due to wax 
collecting on her shoe. The fact that an official report 
was made of the prior fall only, furnishes no reason for 
this defendant to charge plaintiff with perjury. 

5. Plaintiff did deny flatly ever having seen the medical 
report form which was allegedly sent the plaintiff and which 
was returned to defendant by Dr. Schwartze (Defendant’s 
Exhibit “E”, App. 41, 97-98) and there was no credible 
evidence to contradict her. In the first place, the report 
was admittedly in the doctor’s handwriting except for one 
word, “supervisor”, which was inserted at an unknown 
time. Secondly, there was no evidence that the report wa$ 
completely filled out when the word was inserted. Thirdly* 
plaintiff testified that her daughter dealt with Dr. Schwartze 
when she was confined at home and that the daughter alsP 
could have dealt with defendant’s investigator, Mr. White 
(App. 162-163). Fourthly, there was no credible evidence 
that the word was in plaintiff’s handwriting. The testis 
monv of the alleged handwriting expert, Ira N. Gullickson, 
on this point was completely -worthless. He testified that 
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to compare a signature, as lie did, with a totally different 
word, it was “problematical” whether they could be shown 
to have been written by the same person (App. 100). He 
further said that a person’s handwriting changes over a 
period of years (App. 100-101). Then this expert admitted 
he used the signature as a basis for comparison with a dif¬ 
ferent word, and that, as another basis for comparison, 
used a document admittedly written by plaintiff in 1941 to 
compare with a single word written in 1947. (App. 101) 
He finally made the ridiculous statement that he formed 
his professional opinion as to the author of the word “su¬ 
pervisor” in defendant’s Exhibit “E” after a casual com¬ 
parison with a signature written in 1941, while he was 
shown the two documents in the corridor of the courthouse 
(App. 100, 105) and then said “That is about all this re¬ 
quired” (App. 105). A review of excerpts from the re¬ 
mainder of Mr. Gullickson’s cross examination (App. 101- 
108) does not leave much doubt of the weight which his 
opinion was properly given by the jury. 

Defendant says that plaintiff’s counsel fought long and 
vigorously to keep the sight of the medical report, defen¬ 
dant’s exhibit E, from the jury. The reason is obvious 
when we consider that defendant seized upon one word 
in an inadmissible document as the indirect means of get¬ 
ting complete hearsay before the eyes of the jury (App. 
98, 108, 147-148). 

Defendant further contends that plaintiff had a peculiar 
pride in her position as supervisor and, therefore, she must 
have made the change on the medical report. There was 
not an iota of evidence, except by defendant’s counsel’s 
remarks, that she took particular pride in this title, whereas 
the fact was not disputed that she held the position of su¬ 
pervisor. 

6. With respect to the testimony of Mr. J. P. White, who 
said that he took a signed statement from plaintiff regard¬ 
ing the facts of the accident, he was supposedly an experi¬ 
enced investigator with 6 years experience, and a lawyer 
(App. 73), but he did not witness the plaintiff’s signature 
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(App. 78), although the signatures of all other witnesses 
in defendant’s file of the case had been witnessed (App. 
82-83); and he apparently did not even concern himself 
with what the bus driver or other witnesses had to say 
about the accident before going to see the plaintiff herself 
(App. 78-79); and he did not attempt to make a part of 
the plaintiff’s signed statement certain crucial and damag¬ 
ing admissions she allegedly made to him orally at the sarnie 
time the statement was taken (App. 77-78). It is no wondeir 
that the testimony of this “experienced investigator” was 
not believed by the jury. i 

There is no sound basis for the unwarranted charge by 
defendant’s counsel that the plaintiff willfully testified 
falsely about anything. It is realized that, confronted with 
a good case of liability and serious injuries, possible iml- 
peachment of the plaintiff was the so-called tactical line of 
defense which defense counsel took in an attempt to escape 
a substantial verdict or to reduce its amount, but that fact 
does not excuse the unsupported and slanderous accusations 
which have been made in defendant’s brief. We might add 
that the question of credibility was for the jury ( Old 
Dominion Stages v. Connor, 67 App. D. C. 158; 90 F. (2d) 
403; Walford v. McNeill, 69 App. D. C. 247; 100 F. (2d) 
112; McCartney v. ffolmquist, 70 App. D. C. 334; 106 F. (2d) 
855; B. & O. R. R . v. Corbin, 73 App. D. C. 124; 118 F. (2d) 
9; Hiscox v. Ja-ckson, 75 U. S. App. D. C. 293; 127 F. (2d) 
160), and the Trial Court, who observed the witnesses and 
heard the verbal testimony, did not find the plaintiff soi 
unworthy of belief as to grant a new trial. (See Capital j 
Tra-ction Co. v. King, 44 App. D. C. 315, 320). 

b. | 

There Was No Prejudicial Error Committed During the 

Trial. 

i 

1. (a) Defendant, not satisfied with accusing the plain-; 
tiff of perjury, has accused plaintiff’s counsel of inten-i 
tionally injecting insurance into the trial. Aside from the i 
fact that plaintiff’s counsel have had sufficient experience j 
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in the trial of negligence cases to see no purpose in such 
a tactic, especially in a case of res ipsa loquitur where a 
large local bus company is the defendant, there is nothing 
in the record to support this allegation. We do perceive, 
however, the reason why it is made. In the case of Capital 
Construction Co. v. Holtzman , 27 App. D. C. 125, cited by 
defendant, a reversal was ordered because of the persistent 
and flagrant attempts on the part of plaintiff’s counsel to 
bring out insurance. A reading of the opinion discloses 
that the Court had no alternative but to declare a mistrial 
because of plaintiff’s attorney’s conduct. So, in the case of 
Garee v. McDonell, 116 F. (2d) 78, 79-80 (CCA-7), the court 
said: 

“Generally, where prejudicial error has been de¬ 
clared, it is found to have been due to some misconduct 
or improper remarks or questions of counsel, ofttimes 
repeated, and calculated to influence or prejudice the 
jury.” 

The fact is, however, that in both the instances cited by 
defendant the record shows that plaintiff’s counsel did 
everything possible to avoid the mention of insurance until 
the Court had first ruled upon the admissibility of testi¬ 
mony which might have brought out that subject. Under 
the applicable decisions, as will later be shown, counsel 
had a perfect right to ask Mr. J. P. White the name of his 
employer, but, nevertheless, in an abundance of caution, he 
still advised the witness not to answer until the Court ruled 
(App. 70). And in respect to the reference to the initials 
“J.R.B.”, when that question was asked, plaintiff’s counsel 
was engaged in an inquiry as to whether statements taken 
by investigators in the presence of a witness ordinarily 
bore the names or initials of the investigator taking the 
statement (App. 82), thereby impeaching or reflecting upon 
the weight to be given to the testimony of Mr. White as to 
his claim that he took a signed statement from the plaintiff 
but failed to witness it (App. 80-81). In this connection, 
it was perfectly proper to show that “J.R.B.”, who ap¬ 
parently witnessed Mrs. Augusti’s statement, was a fellow 
employee of Mr. White, and that he had followed the usual 
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practice of witnessing a statement which he had taken. As 
for Mr. J. Reid Bradley himself, we know that he is not as 
widely known as defendant seems to think, especially to:a 
jury of laymen, all but one of whom had never been in¬ 
volved in an accident claim. Defendant’s insinuating ref¬ 
erence to the juror who had a Workmen’s Compensatiqn 
claim is unfair. Defendant’s counsel knows, as do we, that 
this juror’s claim was investigated by counsel pending the 
filing of the record on this appeal, and it was found that 
this juror’s compensation claim had no connection what¬ 
ever with either Travelers Insurance Company or J. R. 
Bradley. 

When plaintiff was asked if she had ever seen Mr. White 
personally she replied “No, sir, I never did. I did call 
the office of the Travelers Insurance ...” and plaintifHs 
counsel was the first to interrupt her (App. 163) and tried 
to drown the answer out by a question (App. 164). Never¬ 
theless, the plaintiff’s response, as conceded by defen¬ 
dant \s counsel at the bench, “was purely voluntary and not 
in response to anything that was asked” (App. 164). Con¬ 
sequently it would not warrant a mistrial. 

In the case of Gleaton v. Green, 156 F. (2d) 459 (CCA-4)!, 
the Court, speaking through Judge Dobie, after referring 
to the general rule concerning the mention of insurance in 
a tort action, went on to say: 

“This rule should not be extended, however, to per¬ 
mit the party to obtain a mistrial merely because a 
witness very incidentally interjects a casual and am¬ 
biguous reference to insurance into an unresponsive 
answer. In such cases the usual procedure is that the! 
judge will instruct the jury to disregard the testimony 
and strike it from the record. Vollington v. Southern 
Paving Construction Co., 166 S. C. 448, 165 S. E. 184.! 
♦ ♦ 

“Under these circumstances, we are convinced that! 
it was not error to deny defendant’s motion for a mis-j 
trial. Where such a remark is the only basis for a mis-; 
trial, and where there is nothing in the record to show: 
that the jury was in any way influenced by the remark; 
or, in fact, even conscious of it, we believe that a man-i 
datory requirement that a mistrial must be granted; 
would* only serve to obstruct justice rather than in- i 
sure an impartial determination of the controversy, j 
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“This leaves to be disposed of only the question 
whether, having denied the motion for a mistrial, the 
judge should have gone ahead and instructed the jury 
to disregard the reference, either then or in his charge. 
Defendant contends that the judge’s failure to do so 
was so prejudicial as to require us to remand the case 
for a new trial. “We are unable to agree with this con¬ 
tention. 

“We note again that defendant never asked for any 
such caution or instruction, though particularly ac¬ 
corded an opportunity to do so. And it is a matter of 
common knowledge that cautioning jurors to disregard 
certain testimony frequently only serves to attract their 
attention to it. 

* • * 

“In the Vollington case, supra, the failure of counsel 
to request a nonsuit or mistrial was held to constitute 
a waiver of his objections. As stated there: ‘Having 
failed to do either of these things, he must be held to 
have elected to take his chances for a favorable issue 
of the trial, and therefore to have waived his objections. 
He cannot be heard to renew them on this appeal.’ 165 
S.E. at page 186. In our judgment, this rule is appli¬ 
cable to the instant case and defendant’s failure to re¬ 
quest any action other than the granting of a mistrial 
constitutes a waiver of his objection to the omission 
of any words of caution by the trial judge to the jury. 

“Finally, we note that the practice of carrying pub¬ 
lic liability insurance has now become so general, espe¬ 
cially with regard to local public carriers, as to become 
a matter of common knowledge. Accordingly, it does 
not appear that the casual reference here in question, 
even if noticed by the jury and interpreted in the light 
most unfavorable to defendant’s case, told the mem¬ 
bers of the jury anything they probably did not already 
know.” 

So, in the present case, the answer was casual and not 
directly responsive, the defendant did not ask that the jury 
be instructed to disregard the reference; and there was 
certainly no prejudice in view of the fact that defendant 
is a large and well-known local carrier and, as a matter of 
common knowledge, is obviously able to pay any single 
judgment of this nature regardless of insurance protec¬ 
tion. In fact, defendant is required by law, which the 
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jurors are presumed to know, to carry adequate insurance. 
(Title 49, Sec. 315, U. S. Code) 

Further, in 56 ALR 1492, the annotator says: 

“And as a general rule, it may be said that reference 
to, or statements of, the fact that the defendant carries 
liability insurance, which are not responsive to the 
questions asked of witnesses, and which could not have 
been anticipated by the counsel conducting the exam¬ 
ination, are not deemed to constitute reversible error, 
if the trial judge promptly excludes the statementsi” 

As mentioned before, no such request for exclusion was 
made by defendant. And again, with respect to the knowl¬ 
edge of the jury in a case involving a defendant such jjts 
this, in the case of Balaklala Consolidated Copper Co. V. 
Reardon, 220 F. 584 (CCA-9), the Court said: 

! 

“It is not improbable that all intelligent jurors of 
the present day know, as a matter of common knowl¬ 
edge, that in the large majority of damage cases 
brought against mining and manufacturing corpora¬ 
tions the real party in interest as defendant is an in¬ 
demnity insurance company. There is little, if any, 
substantial ground for assuming that a juror of the 
class of men who are usually summoned in a Federal 
Court would permit such a fact to influence in any 
degree his verdict.” 

We might add that, if such knowledge was considered 
common among jurors in respect to mining companies ih 
1915, it may certainly be considered so with respect to a 
public utility bus company in 1950. 

In addition to the above, there is another good reason 
why the reference to insurance cannot be considered preju¬ 
dicial. Since defendant’s investigator, Mr. J. P. White, 
had previously taken the stand, plaintiff had a right at 
that time to interrogate him with reference to his employ¬ 
ment to show his interest and bias. In such a situation the 
name of his employer could have been stated to the jur^, 
and although the trial court did not permit the question, 
the jury did understand that Mr. White had investigated 
the case on behalf of the defendant (App. 71-72). Further, 
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the interrogation of this witness on direct examination 
had, not improperly, brought out numerous inferences of 
an investigative agency which had handled the case. We 
can see no difference as far as the jury was concerned 
whether defendant was a self insurer or carried insurance 
with another company—the fact that some investigative 
agency was involved made it plain that defendant was ade¬ 
quately equipped to handle personal injury claims. 

Defendant has cited in its brief eleven cases involving 
references to insurance, not one of which is in point. In 
fairness to the Court, defendant should have cited the one 
case in this jurisdiction squarely in point and involving 
a situation, as here, where an insurance investigator was 
called as a witness. In Paxson v. Davis, 62 App. D. C. 146, 
148-9, this Court said: 

“We are of the opinion that no error is disclosed 
by these assignments. It is established law that as a 
general rule it is reversible error, in the trial of an 
action for damages for personal injuries suffered in an 
automobile accident, to permit the plaintiff to intro¬ 
duce evidence to show that the defendant is protected 
by liability insurance against such accidents. Such 
evidence, however, may be admitted where it is mate¬ 
rial as tending to establish an incidental fact in issue, 
as for the purpose of showing the interest or bias of a 
witness as agent of an insurance company, but, where it 
is so admitted, the court should caution the jury to re¬ 
ceive it only for such purpose and not to consider it in 
regard to defendant’s duty or liability to plaintiff.” 

Defendant also fails to quote the following portion of the 
case of Capital Construction Company v. Holtzman , 27 
App. D. C. 125,138: 

“. . .At the most it was only permissible to prove, 
for the purpose of showing the bias of the witness Bar¬ 
rett, that he was an employee of the Fidelity & Cas¬ 
ualty Company, and that that company had insured 
the defendant’s elevator.” 


29 


The rule is well illustrated by the remarks of Judge 
Learned Hand in Mideastern Contracting Cory. v. O'Toole , 
55 F. (2d) 909, 912, wherein he said: 

“Nothing else which took place deserves notice ex¬ 
cept the cross-examination of a witness called by the de¬ 
fendant. which brought out that the defendant was, or 
might be insured. This happened because the defen¬ 
dant put in evidence a statement of one of the plain¬ 
tiffs taken before trial. The witness who took it had to 
prove it, and on his cross-examination it appeared that 
he had been sent by an insurance company. This was 
entirely permissible. The defendant need not have put 
in the statement at all; when it chose to do so, it laid 
open to inquiry its authenticity, and that inevitably in¬ 
volved the relation of the person who took it. If he was 
in the employ of some one who stood to pay the judg¬ 
ment, it would certainly be unjust to suppress that con¬ 
nection ; it makes no difference that this let in the fact 
that the real defendant was an insurance company. 
The plaintiffs were not responsible for that; they were 
only protecting themselves from an attack against the 
credibility of one of their number.” (Italics supplied) 

Since the jury had a right under the law to be informed 
that Mr. White investigated the case on behalf of an insur r 
ance company, which, in fact, would have been more spe¬ 
cific than the trial court actually ruled they could be ad¬ 
vised, because White was not then employed by the insuri- 
ance company, we can perceive no error in the question a£ 
to his employment, or to the reference to “J.R.B.”, or tq 
the subsequent casual and unresponsive reference to 
“Travelers.” 

i 

We, therefore, submit that there was no prejudicial error 
in any of the foregoing testimony. If defendant was so 
fearful of keeping insurance out of the case, why did it 
fight so vigorously to get its own Exhibit E before the eyes) 
of the jury (R. 323), when it contained a time stamp readi 
ing “Washington Claim Dept.” (App. 98-100, 108-110); 
The trial court, who was in the best position to determine 1 
the effect, if any, of this testimony on the jury did not find 1 
that the jury was unfairly prejudiced. 


i 

i 


i 

i 




30 


1 (b) To properly understand the plaintiff’s testimony 
that her husband was mentally ill, reference must be made 
to defendant counsel’s remarks to the jury in his opening 
statement. He there contended that the evidence would 
show that plaintiff lost a great deal of time from her em¬ 
ployment prior to the accident. The plaintiff’s answer 
during her direct testimony that prior to the accident she 
took time off to take care of her husband was a direct and 
honest reply and a rebuttal of defendant’s contention. If 
such an explanation had not been given, defendant would 
certainly have made capital of its omission (App. 12-14). 
Furthermore, the jury was instructed by the court to 
ignore the reference insofar as it might create any sym¬ 
pathy (App. 14). 

1 (c) For the same reason, it was perfectly proper for 
plaintiff to give an honest answer as to why she had not 
procured additional medical treatment for her ankle. The 
evidence showed that plaintiff needs an operation, which, 
of course, involves unusual expense (App. 114) and her 
answer was not only justified by the evidence, but again, 
the absence of explanation would have given the defendant 
an unwarranted advantage (App. 30-31). 

In summary, the result of the trial may have been cer¬ 
tain, as stated by defendant, but not because of any sym¬ 
pathy or prejudice arising out of the collateral matters 
mentioned above. Defendant was a local bus company and 
we are certain that, as a practical matter, no juror would 
be influenced, one way or the other, whether it carried in¬ 
surance. As for sympathy, the serious nature of plain¬ 
tiff’s injury in itself, makes the other references to plain¬ 
tiff’s husband and her financial situation relatively insig¬ 
nificant. 

2 (a) Defendant’s statements regarding the pre-trial ex¬ 
hibit are completely misleading. The pre-trial order, dated 
April 27, 1949, provided that counsel had stipulated that 
the medical statements which were marked could be ad¬ 
mitted in evidence without formal proof (App. 6). The 
only purpose for this stipulation regarding the report of 
Dr. Schwartze was because Dr. Schwartze had died in No- 
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vember, 1947, about one and a half years before the pre¬ 
trial was held (App. 84), and defendant’s counsel was ad¬ 
vised of this fact prior to entering into the stipulation (Apji. 
26). The report itself when it was exhibited at pre-triail 
was the same as when it vras introduced in evidence and 
contained the typed name “E. W. Schwartze” with no sig¬ 
nature above. In addition, the report contained a footnote 
“Note: Compiled from Dr. E. W. Schwartze’s records.’’ 
This report was stamped as a pretrial exhibit and initialed 
by Judge Holtzoff. (Plaintiff’s Exhibit No. 2, App. 176i- 
177) How can defendant’s claim that if they had known af 
pretrial that Dr. Schwartze had not made out the report 
himself, they would not have stipulated to it? The very 
fact that the signature was absent and that the footnote 
said it was a compilation answers any contention that it wai 
represented to have been made by Dr. Schwartze. The 
Trial Court made this observation (App. 28). Further¬ 
more, and this should be conclusive of the point, both at th$ 
pre-trial and the trial, the report was stapled to a letter;, 
dated Jan. 14, 1948, stamped but not initialed by the pre¬ 
trial court which was addressed to one of plaintiff’s counsel 
and signed by Mrs. Schwartze which says: “Enclosed 
herewith is copy of a report compiled from the records of 
Dr. Schwartze on the case of Mrs. Edith Maske” (Appf 
28). 

In any event, we can see no merit in defendant’s contend 
tion that the report was the “lay speculation of a boy”: 
Plaintiff’s counsel understood that the Doctor’s son, who U 
also a doctor, made the compilation from his father’s rec-t 
ords and counsel so advised the trial court (App. 27). The 
accuracy of this compilation is strengthened by the fact 
that Mrs. Schwartze testified that the Doctor himself had! 
even dictated a report of Mrs. Maske’s treatment to his son! 
in order to answer a letter she had written him (App. 91)j 
Finally, the admission of this report was in no way preji 
udicial to the defendant. Defendant states that plaintiff 
had access to the original records, but fails to admit that 
defendant’s counsel was told at the trial that the records' 
were in the possession of Mrs. Schwartze (App. 29), and 

I 

| 

i 

i 

j 

i 

i 


32 


that if he thought there was any inconsistency between the 
doctor’s original records and the compilation, he was wel¬ 
come to bring the records to court and introduce them in 
evidence (App. 27), but defendant failed to do so. With 
respect to the prognosis mentioned in this report, the evi¬ 
dence showed that neither of the complications referred to 
therein had developed in plaintiff’s foot and there is no 
reason to believe the jury was influenced by a prognosis 
made several years before trial rather than by what had 
actually developed. If defendant felt that this prognosis 
would be harmful, it could easily have limited its stipula¬ 
tion at pre-trial only to the remainder of the report. 

The trial court properly found no undue prejudice in 
holding defendant to its pre-trial stipulation. On the other 
hand, if a withdrawal of the stipulation had been allowed 
defendant during the trial, then plaintiff would have been 
unduly prejudiced by being placed in a position in the 
midst of the trial where it would have been difficult to have 
otherwise produced the basic evidence upon which the 
Schwartze report was founded. 

2. (b) With reference to exclusion of the Walter Reed 
Hospital record, defendant has studiously avoided any 
reference in its brief to the fact that these records were 
privileged and on this ground alone were clearly inadmis¬ 
sible. There had been no waiver of privilege in this case. 
(App. 139, R. 457). See Title 14-308, D. C. Code; N. Y. 
Life Ins. Co. v. Taylor, 79 U. S. App. D. C. 66, Footnote 6, 
Pg. 69. 

Irrespective of privilege, however, the records sought to 
be introduced by defendant were replete with notes and 
observations that were subject to misinterpretation by 
defendant, with no real opportunity for plaintiff either to 
explain or rebut them. Most important, the records which 
defendant sought to introduce were the same type that this 
court, referred to in N. Y. Life Ins. Co. v. Taylor, 79 TJ. S. 
App. D. C. 66, 74; 147 F. (2d) 297, where is said: 

“The drastic impairment of the right of cross-exami¬ 
nation resulting from the admission of this type of 
unsworn observation and opinion evidence will be 
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recognized by anyone familiar with the psychology of 
a jury trial. The unsworn psychiatric diagnosis would 
be introduced, with appropriate fanfare as to the dis¬ 
tinguished character of the alienist who made it, but 
who is not called as a witness. The opposing party 
might have plenty of data to shake this testimony on 
cross-examination, yet he would have to remain silent 
while a strong prima facie case is made against him. 
The risk of perjury would be neatly avoided because 
the real witness is not sworn. 

# * # # • 

Only a lawyer without trial experience would sug¬ 
gest that the limited right to impeach one’s own wit¬ 
ness is the equivalent of that right to immediate cross- 
examination which has always been regarded as the 
greatest safeguard of American trial procedure. 

# # * * # 

“The record that the patient took an overdose was a 
routine entry of a fact on which observers would not 
differ. But the excerpts from the patient’s conversa¬ 
tion reported by a nurse are no different from a news¬ 
paper reporter’s account of an interview. They are 
made in the regular course of business in the colloquial 
sense but not as that term is intended for use by 
statute. 

# # * * # 

“Conversely where the accuracy of the entries de¬ 
pends on opinion, conjecture or judgment in selecting 
the particular entries from a larger mass of data 
which some other observer might consider equally 
relevant, the entries are not within the Rule regardless 
of motive. 

# # ' * • • 

The entire hospital records offered in this case are not 
before us. It may be that some of the entries are 
admissible. The test should be whether they are 
records of a readily observable condition of the patient 
or of his treatment.” 

With reference to plaintiff’s prior injury to her left leg, 
plaintiff did testify that she had had an injury to that leg 
in 1929 in a gas explosion (App. 11, 32). Defendant’s 
counsel made frequent comment about the fact that the 
hospital record admission note on history said the injury 
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had been incurred in a railroad accident (App. 139). What 
possible difference this made in deciding the issues of this 
case, we cannot conceive. As a matter of fact, it con¬ 
stantly appears in the trial of these cases in the court below 
that the hospital admission notes which are produced in 
court are frequently in error. Several months ago this 
counsel tried a case in which a hospital record said the 
plaintiff was injured on a streetcar—when actually it was 
a bus. It made no difference there; nor does it here. Such 
entries are made from scattered information, generally of 
a hearsay character, furnished under emergency conditions 
to nurses, clerks, internes, etc. 

With reference to the same left leg, plaintiff did not, 
as defendant claims, give the impression that there was 
little wrong with her left leg before she went to Walter 
Reed. Defendant avoids mentioning that plaintiff also 
testified, “I was crippled pretty badly in that foot and I 
went to Walter Reed to see if they could do anything for 
me”, (App. 32) and further testified that she wore a 
prosthesis on part of her left foot prior to going to Walter 
Reed (App. 150) (See also App. 93 and 110). 

As indicated above, there was an adequate explanation 
for both points which defendant wished to raise to impeach 
plaintiff but they were nevertheless completely immaterial 
and collateral to the issues of the case and not relevant 
solely for possible impeachment (Ewing v. TJ. S., 77 U. S. 
App. D. C. 14; 135 F. (2d) 633). 

With respect to the radiologic report, defendant’s state¬ 
ment that hypertrophic arthritis can be diagnosed on an 
x-ray as easily as a rash on the face is truly amazing. 
There are a number of cases familiar to doctors and law¬ 
yers alike where there have been complete disagreement as 
to whether or not x-rays have shown a fracture of a bone 
(R. 433-434); if such can occur, it would not seem unusual 
that competent radiologists could disagree as to a diagnosis 
of arthritic changes in a bone. For this reason, it would 
have been unfair to plaintiff to admit the report of this 
x-ray without any opportunity either to examine the doctor 
who made it, or to have the x-rays themselves diagnosed 
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by another radiologist. Radiology is a highly specialized 
branch of medicine, and we cannot agree that an x-ray 
diagnosis such as we find here is a “routine product of an 
efficient clerical system” or a “record of a readily observj 
able condition of the patient or of his treatment” (N. T 'j 
Life Ins. Co. v. Taylor , supra). As stated by this court in 
the Taylor case, “some diagnoses are a matter of observa¬ 
tion, others are a matter of judgment, still others a mat-| 
ter of pure conjecture. The admissibility of records of 
such diagnoses must depend upon their character.” 

Even though this x-ray report was excluded from evi-j 
dence, defendant’s counsel somehow managed to bring toj 
the attention of the jury the entire substance of the report 1 
and the jury could not help but understand that defendant! 
had something of a documentary nature that plaintiff had; 
a previously existing arthritic condition and tarsal de-i 
formity of her right foot prior to her accident (App. 119-j 
120). Further, in a later question by plaintiff’s counsel; 
the jury was told that the plaintiff had the same condition , 
shown by the Walter Reed x-ray report (App. 122). But,! 
nevertheless, the evidence showed that an injury such as; 
plaintiff received would have aggravated this condition to | 
a great extent, even to the point of making the limb useless, j 
whereas she had been able to walk fairly well theretofore, 
(App. 121) and that the pre-existing condition would prob-: 
ably have not required a fusion of the ankle, as was re- ; 
cently recommended by the plaintiff’s doctor, (App. 117- j 
118) had it not been for plaintiff’s accident (App. 121). In j 
view of the above, there was obviously no prejudice to de- j 
fendant in excluding this x-ray report. In fact, the record j 
is replete with testimony regarding plaintiff’s arthritis, : 
just as if the report had been admitted (App. 118-122; R. 
434-446). 

2. (c) There was no error in admission of the traffic reg- j 
ulation on “following too closely” (App. 165-166). De¬ 
fendant says that this charge of negligence was not in the i 
complaint or pre-trial order, but fails to acknowledge that j 
it was offered by plaintiff in rebuttal (App. 164-165), and 
was, therefore, proper to be considered by the jury after i 
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hearing defendant’s attempted explanation of the accident. 
And the defendant’s version of the accident, as testified by 
the bus driver, showed a clear violation of this regulation. 

Defendant contends (1) that the regulation applies only 
to vehicles traveling in tandem, and (2) that there was no 
evidence that the bus and the taxicab ever travelled in tan¬ 
dem. Defendant is wrong on both points. There is nothing 
in the regulation to indicate that a vehicle must be directly 
behind a forward vehicle in order for the regulation to 
apply. Such an interpretation would be opposed to com¬ 
mon sense and would make the regulation useless. The 
intent of the regulation is that vehicles shall not approach 
so closely to the rear of other vehicles on the public streets, 
considering their respective speeds, as to make it impossible 
to avoid colliding with the forward vehicle, or to avoid 
creating a dangerous situation to the rear vehicle and 
other vehicles on the street if the forward vehicle should 
be required to stop suddenly. This applies to vehicles in 
direct tandem as well as to those not in direct tandem but 
where a rear end collision would nevertheless be likely to 
occur. 

The law is clear that unexpected stops on the part of a 
forward vehicle must be anticipated insofar as a driver 
approaching from the rear is concerned, and the regula¬ 
tion involved here was designed to provide for such a con¬ 
tingency. As stated by the annotator in 47 A. L. R. 703: 

“The general rule is that, although ordinarily a sig¬ 
nal warning vehicles in the rear is necessary when the 
vehicle in front is stopped, nevertheless there is im¬ 
posed upon the operators of the rear vehicles the cor¬ 
responding duty of having their vehicles under such 
control as to be able to stop in time to prevent running 
into the car ahead in case the latter vehicle comes to 
a sudden stop in case of an emergency or in obedience 
to traffic signals.” 

And in Mandro v. Vibbert, 170 F. (2d) 540, (CCA-4), Sec¬ 
tion 2154 (119) of the Virginia Code, which is almost iden¬ 
tical with Sec. 34 of the D. C. Traffic Regulations was cited, 
and the court said: 
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“What is a ‘reasonable and prudent distance’ must,; 
in each instance depend upon the particular facts in¬ 
volved. Except when reasonable minds cannot differ,' 
what distance was required to be maintained andi 
whether that distance was in fact maintained are ques¬ 
tions for the jury.” 

| 

And in the case of Cronin v. Shell Oil Company, 8 W 7 . (2d) | 
404; 112 P. (2d) 824, involving a similar statute, the Su-; 
preme Court of Washington approved an earlier case con¬ 
taining the following language: 

“The conduct of the appellant was not the exercise of j 
that care required of him while following the auto- j 
mobile. He had the right, of course, to follow traffic ; 
at a reasonable and safe distance, but he was also un-: 
der the duty of reasonably governing his speed and 
maintaining such a reasonable distance back of the ; 
automobile and such reasonable lookout ahead as would i 
provide for the contingency of the sudden stopping of 
the car in front of him. 

i 

With respect to automobiles, the rule in such cases is 
stated, generally, in 2 Blashfield Cyclopedia of Auto- j 
mobile Law and Practice (1935 Ed.) 94 Sec. 942, as j 
follows: i 

! 

‘A motorist has right to follow another motorist at 
reasonable and safe distance. However, he must 
govern his speed or keep back a reasonably safe j 
distance so as to provide for the contingency of a 
car in front suddenly stopping, maintaining a proper ; 
lookout for the car immediately preceding him, and j 
so that he can stop without a collision, or can turn 
out sufficiently to pass the vehicle in front without 
going across the street in the way of traffic ap¬ 
proaching from the opposite direction as that will j 
naturally result in collision with such traffic.’ ” 

! 

The evidence did indicate that there was traveling in j 
tandem. Mrs. Page said the taxicab “cut around in front j 
of the bus and kept on going” (App. 51). Mrs. Augusti ; 
said that when she saw the taxicab it was “directly in 
front of the bus” (App. 57, 58), and that the bus was so 
close to the taxicab she could only see that portion of the j 


i 
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rear of the taxicab extending from a little below the rear 
window to the top of the cab (App. 58). She further indi¬ 
cated the taxicab was in motion the entire time she saw it, 
and couldn’t say whether it bad ever stopped (App. 58-59). 
Mrs. Calder said that when she looked up, the taxicab was 
“directly in front of the bus” (App. 62). The bus driver 
testified that the taxicab “just pulled out and straightened 
up, straight east, and then it stopped” (App. 129), and 
later said that, when he applied his brakes, the taxicab was 
“heading straight east (App. 130), and finally, when the 
bus stopped, the taxicab was “sitting right in front of it” 
(App. 131). It is submitted that the above testimony is 
more than adequate to justify an instruction on “following 
too closely”. In addition, although the bus driver stated 
that he was within 10-12 feet of the taxicab when he saw 
it pull out (App. 130), he indicated he was still 12 feet 
behind it when it stopped (App. 130, 133). He couldn’t 
state how far the taxicab traveled from its parked position 
to where it stopped (App. 131, 134, 138). He admitted 
however that the taxi had straightened out on E St. just 
before it stopped (App. 133). The minimum distance the 
taxicab could travel to go from the parking lane to be 
heading straight east in the next lane would be one car 
length, and if that were all it had traveled, the bus, if it 
was only 10-12 feet to the rear at the time the taxicab 
pulled out, would certainly have collided with it. There¬ 
fore there must have been an appreciable time which 
elapsed to allow the taxicab to go from the curb to a posi¬ 
tion in front of the bus, and the bus driver did admit that 
“there was a period during which the taxicab was in front 
of (him) and (he) was aware it was stopping” (App. 135), 
but he “didn’t know” how far behind the taxicab he was 
when they were both in motion (App. 136). Furthermore, 
the bus driver did not blow his horn (App. 129), did not 
swerve the bus (App. 53, 54), did not know whether he saw 
the rear stop lights of the taxicab go on (App. 133, 136) 
and approached within 10-12 feet of the cab before he even 
applied his brakes, and then stopped in 4 feet (App. 130). 
If the bus driver had slowed his bus during the time the 
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taxicab was pulling out from the curb into his lane of traffic, 
and after the taxi got in front of the bus, he would have be£n 
in a position to make a normal stop that would have avoided 
the accident. Instead he did exactly what the regulation 
was intended to prevent, and approached so closely to the 
taxicab that it was impossible for him to make a normal 
stop with safety to his passengers—and his foremost duty 
was to them. {Bell Cab v. Coppridge, 81 U. S. App. D. C. 
337; 158 F. (2d) 540) 

With defendant’s evidence in such a state of uncertainty, 
and with the only positive testimony showing a distance pf 
only 12 feet behind the two vehicles at any time, in the 
light of the bus ’ speed, we think it is obvious that the traffic 
regulation on “following too closely” was applicable to the 
case and was properly admitted by the trial court. 

3. (a) There was no reversible error in the fact that the 
charge of the Court used the term “highest degree of care”, 
patently, for the same reason that the charge of the tripl 
court in Hecht Co. v. Jacobson, 86 U. S. App. D. C. 81, 180 
F. (2d) 13, was approved. The Trial Court here did explain 
the term to the jury in the light of the facts of the instant 
case and in almost the identical language used by the Trial 
Court in the 77 edit Co. case. The Court stated that “the 
highest degree of care means reasonable care in the super¬ 
lative degree. In other words, a common carrier is bound 
to exercise all the care, skill and foresight within reason 
practicable under the circumstances. It is a rudimentary 
principle that while a common carrier is not an insurer of 
the safety of its passenger, it is held to a high degree of carle 
commensurate icith the particular hazards involved.” 

The refusal to grant defendant’s prayer No. 1 was nqt 
error, for the reason that such an instruction standing 
alone is not a correct statement of the law, and, if not 
coupled with a review of the facts of the case and the obli¬ 
gations devolving upon a common carrier in relation to it;s 
passengers, would be open to the same objections which 
defendant advances here to the charge which was given, j 



40 


We do not see the reason for defendant’s attitude of 
shocked surprise and its reference to the “mystifying er¬ 
ror” in the trial court’s refusal to accept defendant’s in¬ 
terpretation of the Hecht Co. case. Ever since that opinion 
was handed down, defendant’s counsel, who represent sev¬ 
eral public utilities, have contended before many District 
Judges sitting in jury cases that that case outlaws the use 
of the term “highest degree of care”, but not once has their 
contention been accepted. It is true that that opinion says, 
“But the possibility of confusion which may attend such a 
charge when not as well explained suggests the desirability 
of avoiding reference to ‘degrees of care’ ”. However, the 
opinion does not abrogate the term “highest degree of 
care”, nor does it say that use of the term “reasonable 
care under the circumstances” is, in itself, a sufficient sub¬ 
stitute. The case of Denver Consolidated Electric Co. v. 
Simpson , 21 Colo. 371; 41 Pac. 499, cited in the Hecht Co. 
case does not say that, nor can such a holding be found in 
any other authority cited in the footnotes of the opinion in 
the Heclit Co. case. In fact, in the case of R. R. Co. v. 
Lockwood, 84 U. S. 357; 21 L. ed. 27, the Supreme Court 
specifically said: 

“In each ease, the negligence, whatever epithet we 
give it, is failure to bestow the care and skill which the 
situation demands; and hence it is more strictly accu¬ 
rate perhaps to call it strictly ‘ negligence’, and this 
seems to be the tendency of modern authorities. If 
they mcan more than this, and seek to abolish the dis¬ 
tinction of degrees of care , skill and diligence required, 
in the performance of various duties, the fulfillment of 
various contracts, we think they go too far; since the 
requirement of different degrees of care in different 
situations is too firmly settled and fixed in the law to 
he ignored or changed.” (Italics supplied) 

And earlier in the same opinion, the court acknowledged 
the rule that: 

“In regulating the public establishment of common 
carriers, the great object of the law T was to secure the 
utmost care and diligence in the performance of their 
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important duties—an object essential to the welfare pf 
every civilized community ... In regard to passengers 
the highest degree of carefulness and diligence is ex¬ 
pressly exacted ...” (84 U. S. at pages 377-378) 

See also Cooley on Torts (4th Ed.) Vol. 3, Sec. 465, where¬ 
in the author says: j 

“But as there are committed to his charge for tlie 
time the lives and safety of persons of all ages and df 
all degrees of ability for self protection, and as tbe 
slightest failure in watchfulness may be destructive of 
life or limb, it is reasonable to require of him the most 
perfect care of prudent and cautious men, and his un¬ 
dertaking and liability as to his passengers goes tp 
this extent, that, as far as human foresight and care 
can reasonably go, he will transport them safely.” i 

And see Pistorio v. Wash. R. & E. Co., 46 App. D. C. 479, 
484. ! 

It is apparent, therefore, that the Hecht Co. case holds 
that, within the “standards of care ” or “degrees of care V 
imposed by law upon persons or firms occupying certain 
positions in relation to others, each of such persons or firms 
are required only to exercise reasonable care under the 
circumstances. Thus, for example, the Hecht Company 
was bound to exercise only reasonable care under the cir r 
cumstances, considering, however, its obligation with re^- 
spect to operation of its escalators (potentially dangerous 
instrumentality) and its customers (anticipated presence 
of small children), to exercise the highest degree of carp 
to prevent injury. So, in the case at bar, even though the 
defendant bus company may be required only to exercise 
reasonable care under the circumstances, these circumi 
stances include the fact that it is a public utility being paid 
an adequate compensation to transport safely a member off 
the public who has little choice in the method of transpor¬ 
tation and no choice whatever in the character of operation 
of such transportation, and make it incumbent upon de^ 
fendant in the exercise of reasonable care under the cir^ 
cumstances to exercise the highest degree of care towards! 
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such passenger, or as the trial court defined it “reasonable 
care in the superlative degree”, “all the care, skill and 
foresight practicable under the circumstances”, and “com¬ 
mensurate with the particular hazards involved” (App. 
171-172). ( Pistorio v. Wash. R. & E. Co., supra; Pacific S. 
Co. v. Holt, 77 F. (2d) 192) 

Defendant’s argument that “the court’s charge left the 
jury free to convict appellant of negligence for not creep¬ 
ing along E Street at one mile per hour is facetious, and 
defendant’s reference to Jackson v. Capital Transit Com¬ 
pany, 69 App. D. C. 147, 99 F. (2d) 380, involving a street¬ 
car with a preferential right of way, and a pedestrian, 
rather than a passenger, is not in point. Any motorist 
must anticipate to some extent the sudden actions of other 
motorists, and the law requires that this be done (see 2(c), 
supra). The failure of defendant’s bus driver, carrying 
a heavy load of standing passengers, to do so, is definitely 
negligence, and would be so even if he had been held only 
to exercise of a slight degree of care. 

3. (b), (c). There was no error in charging the jury on 
the doctrine of res ipsa loquitur, and the court’s charge 
correctly stated that doctrine. To answer defendant’s con¬ 
tentions on this point, this was not a specific negligence 
case, and there was no attempt to make it one. Defendant, 
however, has sought to force plaintiff into this position so 
that defendant could claim that the evidence was not suffi¬ 
cient on these issues. Even if this case had been tried on 
specific negligence, the testimony of defendant’s bus driver 
was sufficient to allow plaintiff to go to the jury on the bus 
driver’s failure to keep a proper lookout, and failure to 
stay a reasonable distance behind forward vehicles (See 
2(c) supra), but we need not consider this because plaintiff 
clearly relied on res ipsa. Just as in the case of Safeway 
Stores v. West, 86 U. S. App. D. C. 99,180 F. (2d) 25, plain¬ 
tiff here, after pleading in the alternative, abandoned any 
claim of specific negligence at pretrial and at trial. The 
only claim of specific negligence ever made at trial was in 
defendant counsel’s arguments to the court. 
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Defendant next says that since plaintiff saw Mrs. Pagb 
step on her foot and since she was looking in front of the 
bus at the time of the sudden stop, that the facts were not 
peculiarly within the carrier’s knowledge and res ipsa 
should not apply. This is an ingenious theory even though 
not correct. The doctrine is stated in Safeway Stores v. 
West, supra, to be that “when the cause of the accident i$ 
(1) known, (2) in the defendant’s control, and (3) unlikely 
to do harm unless the person in control is negligent, the 
defendant’s negligence may be inferred, without additional 
evidence.” The fallacy in defendant’s argument is the com 
tention that the stepping on plaintiff’s foot was the “cause” 
of the accident rather than the sudden stop of the bus. All 
of the evidence, including that introduced by defendant, who} 
called Mrs. Page as a witness, conceded that the sudden 
stop of the bus was the “cause” of the accident, since Mrsi 
Page “had no control over stepping on plaintiff’s foot,” 
and her stepping upon plaintiff’s foot “would have hap^ 
pened to any of us if we had been standing where (Mrs.j 
Page) was” (App. 52). In view of this testimony, there 
can be no question of any intervening cause, and it needs 
no citation of authority to state that, merely because the! 
operator of a common carrier does not personally observe, 
the manner of plaintiff’s injury, that the res ipsa doctrine; 
can not apply. 

The additional fact that plaintiff says she was looking out! 
in front of the bus prior to the sudden stop should afford; 
no comfort to defendant. It is true, as defendant says, that! 
she saw no taxicab, but this is the very reason that she; 
could not give any explanation for the sudden, abrupt, and 
violent stop of the bus. Defendant’s argument assumes that! 
a taxicab made a sudden stop directly in front of the bus, 1 
making it inevitable for the bus driver to come to an abrupt! 
stop, without fault on his own part—but this is the very 
issue on which the jury did not believe the bus driver. The, 
cause of this accident, i.e., the unusual and sudden stop of 
the bus, was known to the defendant, and the instrumental-! 
ity causing the accident, i.e. the bus, was completely in de¬ 
fendant’s control. The Court, therefore, properly applied; 
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the doctrine or res ipsa loquitur ( Wichita Transportation 
Co. v. Braly, supra). 

The trial court did not, as defendant claims, go “com¬ 
pletely astray” in its charge on the res ipsa doctrine. 
There is nothing in the charge which would lead the jury to 
believe that defendant was required to countervail the in¬ 
ference of negligence, or had the burden of proof to rebut 
it. The jury was instructed that the sudden stop was “evi¬ 
dence from which a legitimate inference of negligence may 
be inferred” but that “the burden of proof is upon the 
plaintiff to prove by a preponderance of the evidence, as 
that term has been defined for you, that the operator of the 
bus did not exercise that high degree of care in avoiding a 
perilous situation ... or that when the operator was con¬ 
fronted with an unexpected crisis he failed to exercise that 
degree of care in bringing his bus to a stop ...”. The Court 
further advised the jury that if they found “that the plain¬ 
tiff has failed to so establish any one or more of the fore¬ 
going propositions, or should you find that the evidence 
upon any one or more be evenly balanced, or that it pre¬ 
ponderates in favor of the defendant, then the plaintiff can¬ 
not recover and, in that event, your verdict should be for 
the defendant. In order for the plaintiff to recover, she 
must prove that the plaintiff was negligent . . . negligence 
is never presumed but must be proved . . . The mere fact 
that an accident happened and that the plaintiff received 
some injury is not sufficient to permit the plaintiff to re¬ 
cover.” (App. 172-173). It is clear, therefore, from a 
reading of the whole charge, that the jury was not in¬ 
structed, as defendant claims, that the defendant was re¬ 
quired to produce evidence to countervail the inference, or 
that the burden of proof shifted to defendant. The fact 
that some evidence was produced by defendant in explana¬ 
tion of the occurrence made it incumbent upon the court to 
advise the jury what consideration should be given to it in 
connection with the permissible inference. In other words, 
what defendant should produce, if it so desired, to meet the 
plaintiff’s prima facie case. If this had not been done, the 
plaintiff would have been prejudiced. 
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The jury was specifically instructed that the inference 
did not, in itself, warrant a verdict for plaintiff and that 
the burden of proof remained upon the plaintiff. Furthejr, 
as was done in the case of Earle Restaurant v. O’Meara, &2 
U. S. App. D. C. 49; 160 F. (2d) 275, where a charge on the 
res ipsa doctrine was approved, the jury was instructed 
that the mere fact of the accident did not establish negli¬ 
gence or permit the plaintiff to recover. j 

Although there is a wealth of authority on the res ipsa 
doctrine, there are relatively few cases involving instruc¬ 
tions on this doctrine. However, the majority of reported 
cases involving the specific wording of instructions thereon 
support plaintiff’s position that the trial court’s charge 
was a proper explanation of the doctrine. 

In San Juan Light & T. Co. v. Requena, 224 U. S. 89, 56 
L. ed. 680, the Supreme Court reviewed the following in¬ 
struction of the lower court: I 

“And vou are further instructed that if vou believe 

v %/ 

from a preponderance of the evidence that the deceased 
came to his death while innocently and without knowl¬ 
edge of any danger using an incandescent light, thje 
current for which was furnished, or to which the elec¬ 
tricity was supplied, by the defendant company, thie 
'presumption is that the electric company was negli¬ 
gent ; and it devolves upon it to show that the surplus 
and dangerous current that came over the wires did not 
occur from any negligent act on its part.” 

i 

! 

The Court then said: 

“Exception to this instruction was taken upon the 
ground that it erroneously applied the doctrine of res 
ipsa loquitur. While recognizing that the doctrine is 
of restricted scope, and when misapplied is calculated 
to operate prejudicially, we think there was no error 

in its application in this instance.These circum-j 

stances pointed so persuasively to negligence on itsj 
part that it was not too much to call upon it for an exA 
planation. Of course, if the cause of the injury was one! 
which it could not have foreseen and guarded against,! 
it was not culpable; but in the absence of that or somei 
other explanation there was enough to justify the jury 
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in finding it culpable. This was all that was meant by 
the instruction, reasonably interpreted. It was not a 
model, and, if it stood alone, might be subject to criti¬ 
cism. But, if read in the light of w’hat preceded and 
followed it, and of the case before the jury, it was un¬ 
objectionable. When so read it rightly declared and 
applied the doctrine of res ipsa loquitur, which is, when 
a thing ’which causes injury, without fault of the in¬ 
jured person, is shown to be under the exclusive con¬ 
trol of the defendant, and the injury is such as, in the 
ordinary course of things, does not occur if the one hav¬ 
ing such control uses proper care, it affords reason¬ 
able evidence, in the absence of an explanation, that 
the injury arose from the defendant’s want of care. 
(Italics supplied) 

And in the case of Mudrick v. Market Street R. Co*, 11 
Cal. (2d) 724; 81 P. (2d) 950, 118 A.L.R. 533, three instruc¬ 
tions of the trial court were reviewed in which the trial court 
had instructed the jury that “proof of an injury to a pas¬ 
senger on the car of a common carrier, caused by the (un¬ 
usual) operation of the car, raised the legal presumption 
that the injury was caused by the negligence of the carrier 
and casts upon the carrier the burden of proving that such 
injury was caused by some unavoidable casualty or by some 
other cause which human care and foresight could not pre¬ 
vent, etc.”, and that “. . . the law presumes prima facie 
that the particular thing thus shown to have caused the in¬ 
juries was due to the defendant’s neglect, and the burden 
is then thrown upon the defendant to establish that such 
injury was not caused by its neglect, etc.” (italics sup¬ 
plied). The California Supreme Court said: 

“It is further contended that these three instructions 
are erroneous for the reason that the words ‘presume’ 
and ‘presumption’ are used therein instead of the 
words, ‘infer’ and ‘inference.’ While it appears to be 
well settled that under the rule of res ipsa loquitur an 
inference and not a presumption arises on proof by 
plaintiff of the necessary facts (Sw r eeney v. Erving, 
228 U. S. 233, 33 S. Ct. 416, 57 L. ed. 815 Ann. Cas. 
1914D, 905; O’Connor v. Mennie, 169 Cal. 217, 146 P. 
674; Dowd v. Atlas Taxicab & Auto Service Company, 
187 Cal. 523, 202 P. 870; Crooks v. White, 107 Cal. 
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App. 304, 290 P. 497, and Ireland v. Marsden, 108 Call. 
App. 632, 291 P. 912), these terms are often errone¬ 
ously used interchangeably, and as conveying the saipe 
meaning. We find that many lawyers and courts as 
well make this same mistake. We question whether 
the ordinary layman, to say nothing of many members 
of our profession, clearly comprehends the difference 
in the meaning of these two expressions. While courts 
have frequently called attention to the erroneous use 
of the terms, ‘presume’ and ‘presumption’ in stating, 
the rule of res ipsa loquitur, no decision has been called 
to our attention in which a judgment has been reversed 
by reason of the erroneous use of these words. While 
it may be error, the error, in our opinion, has not prej¬ 
udiced the defendants in any of their rights.” 

See also: 42 A. L. R. 865-872; 38 Am. Jur. 1074. 

Defendant overlooks the fact that even though defendant 
is not required to produce evidence to meet the inference, 
the jury has a right to be told what defendant must show 
if it desires to explain away its own negligence, the burden 
of proof, nevertheless, remaining on the plaintiff. 

In the leading case of Sweeney v. Erving, supra, th£ 
Supreme Court acknowledged that: 

“* * * if there is nothing to explain or rebut the in¬ 
ference that arises from the way in which the thing 
happened, it may fairly be found to have been occai- 
sioned by negligence . . . the application of the rule 
where it does apply, in raising a question for the jury, 
and thus making it incumbent upon the defendant tq 
adduce proof if he desires to do so, has been sometime^ 
erroneously confused with the burden of proof . . i 
In our opinion, ‘res ipsa loquitur’ means that the 
facts of the occurrence warrant the inference of neglii 
gence . . . that they call for explanation or rebuttal, 
not necessarily that they require it.” (italics supplied) 

The charge of the court here fairly advised the jury, not 
that defendant’s evidence was required, but that evidencb 
from defendant was called for, and, having been produced— 
did it show the exercise of the proper degree of care on 
the part of defendant in explanation of the plaintiff’s prim^ 
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facie case and the inference of negligence which the jury 
was permitted to draw. 

CONCLUSION. 

It is respectfully submitted that the doctrine of res ipsa 
loquitur was properly applied by the court below and in 
doing so a prima facie case was made for a factual finding 
by the jury. Defendant’s case not only failed to establish 
a good defense, but rather fortified the inference of negli¬ 
gence which the jury were permitted to draw from plain¬ 
tiff’s prima facie case. Accordingly, there was no merit in 
defendant’s challenge of the sufficiency of the evidence on 
its motion for a new trial or judgment notwithstanding the 
verdict. Further, defendant’s several claims of prejudice 
are both flimsy and unsound and do not warrant disturb¬ 
ing the judgment below. It is, accordingly, respectfully 
submitted that the judgment below should be affirmed. 

Respectfully submitted, 

Alvin L. Newmyer, 

David G. Bress, 

Alvin L. Newmyer, Jr., 
Attorneys for Appellee. 
Rust Building, 
Washington, D. C. 
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Appellee respectfully petitions the Court to grant a re¬ 
hearing and to modify the opinion handed down by this 
Court on May 17, 1951, and for cause therefor states as 
follows: 

i 

The opinion of this Court is completely at variance 
with the established rules of law relating to appellate 
review of findings of a jury on factual issues. The laV 
governing the liability of common carriers has by the 
decision here, been thrown into a state of utter con* 
fusion. The opinion has caused considerable comment 
amongst members of the bench and bar, the substance of 
which is that its meaning and effect cannot be under-! 
stood. It is certain that its confusing effect will be in- 
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tensified by the lapse of time and by its citation as au¬ 
thority for the proposition that a jury verdict is to be 
easily set aside where credibility of witnesses is argued. 

Without attempting to reargue the points presented in 
the briefs and confining this petition strictly to the issues 
on which the decision rested, appellee respectfully sub¬ 
mits that the decision entirely overlooks one of the most 
important questions of fact that was necessary to decide 
and was decided by the jury in the court below. That 
fact is that the testimony of the bus driver himself was 
such that a finding of his negligence would have been 
warranted. This is so, even if his testimony had ap¬ 
peared on plaintiff’s case, which was not necessary be¬ 
cause both parties effectively conceded at the trial that 
plaintiff properly relied on the doctrine of res ipsa loqui¬ 
tur. The defendant did not move for a directed verdict 
at the end of the plaintiff’s case—and evidence of the 
inference permitted by the doctrine, not only warranted 
but required the submission of the case to the jury.* 

If we admit every conclusion adopted by this Court in 
its review of the evidence, i.e. that the bus was going at 
a moderate speed, that a cab cut in front of the bus and 
stopped suddenly, that the plaintiff, if she was looking, 
should have seen the cab; that the plaintiff was relatively 
uncertain as to the presence of a cab; nevertheless, the 
opinion wholly fails to consider that the sudden stop 
which the bus admittedly made may have been due to 
the sole or concurrent negligence of the bus driver, irre¬ 
spective of whether or not a cab cut in front of the bus. 

The opinion states that 1 ‘the chief question of fact at 
the trial was whether the sudden stop was (1) unnecessary 


* Sweeney v. Erving, 228 U. S. 233, 57 L. ed. 815; Hohenthal v. 
Smith, 72 App. D. C. 343, 114 Fed. (2d) 494; Capital Transit Co. 
\. Jackson, 80 U. S. App. D. C. 162, 149 Fed. (2d) 839; Haw v. Lib¬ 
erty Mutual Insurance Co., 86 U. S. App. D. C. 86, 180 Fed. (2d) 
18; Safeway Stores v. West, 86 U. S. App. D. C. 99,180 Fed. (2d) 25. 
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and negligent or (2) necessary to avoid collision with a 
taxicab that turned suddenly across the path of the bus”. 
But assuming the truth of (2) above, the opinion fails to 
recognize that the sudden stop could, nevertheless, have 
been negligent and violative of the duty owed plaintiff 
by defendant. As stated by the Circuit Court in Wichita 
Transportation Corporation v. Braly, 150 Fed. (2d) 3l5, 
a case almost on all fours with the instant one: 

“The crucial question here is not what he did after 
he was faced with the emergency—it is how he hap¬ 
pened to become involved in it . . . Whether the 
‘ emergency’ which required the sudden stop was 
created by the failure of the bus driver to keep! a 
reasonable lookout and anticipate the acts of the 
driver of the automobile is not in our view in these 
circumstances a question of law but one of fact. The 
question was clearly and simply submitted to the 
jury upon this theory and by its verdict the juyy 
said in substance that if the driver of the bus had 
kept a reasonable lookout he should have anticipated 
the act of the driver of tb-e automobile and, therefore 
avoided the necessity of the sudden stop which 
caused the injuries to appellee”. (Italics supplied) 

Similarly, this Court said in the case of BeU Cab Com- 
1>any, Inc. v. Coppridge, 81 IT. S. App. D. C. 337, 158 Fbd. 
(2d) 540, where a taxicab company was held liable to; a 
passenger notwithstanding the fact that a private auto¬ 
mobile which collided with the taxicab clearly violated a 
traffic regulation: 

“The jury had a right to conclude, as it did, that 
the extraordinary care due from a taxicab driver re¬ 
quired either that he stop, or that he be prepared |to 
stop almost instantly should the other car fail to ob¬ 
serve the stop sign and so fail to yield the right-of- 
way”. 

Although defendant’s bus driver in the instant case was 
a complete blank on most of the critical facts of the ac¬ 
cident (Appellee’s brief, page 4), his only positive tesfi- 

i 

! 

i 
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mony was sufficient to hold him guilty of negligence. He 
testified on direct examination as follows: 

“I had stopped for the red light there at 6th Street 
and when it turned green, I went on across the in- 
; tersection. I didn’t shift gears until I crossed the 
intersection because we were taught in school never 
to attempt to or to shift gears while you are travers¬ 
ing an intersection. The bus had cleared the inter¬ 
section when I did shift to second gear. 

“Just about that time, a taxicab, a black taxicab, 
privately owned, driven by a colored woman, pulled 
out from the curb and stopped right in front of me. 
At that time, I was in the center lane on the right 
hand side of the street. That left one traffic lane 
open eastbound on the left of me and there was a 
parking lane to the right of me. When the cab 
pulled out, I came to an abrupt stop. I jammed on 
the brakes” (App. 123-124). 

He later testified that the cab was parked at the curb in 
front of Georgetown Law School in the middle of the 
block when he first observed it (App. 126-127, 131), and 
relating this testimony back to his prior testimony above, 
the bus was just leaving the intersection of 6th St. at 
that time. 

It is apparent, therefore, that the bus driver had the 
taxicab under observation for half a city block after it 
left the curb, but, nevertheless, stated that he was within 
ten- to twelve feet of it before he suddenly applied his 
brakes (App. 130). This is the very reason the trial 
court admitted into evidence the traffic regulations on 
“speed” and “following too closely”, and instructed the 
jury' on “proper lookout” (App. 172). We might add 
that, in the exercise of the highest degree of care, the 
jury had the right to find that the bus driver could have 
attempted to turn his bus into the empty eastbound lane 
on his left (App. 124), rather than make such an abrupt 
stop. 



I 
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.The jury’s finding is indicative of the fact that they 
found that defendant’s bus driver failed to slow his bus 
in a normal manner when he first observed the taxicab 
leaving the curb (App. 124), that he failed to warn the 
cab by his horn that the bus was approaching (App. 129) 
(certainly required by the exercise of the highest degree 
of care), and that he approached within ten to twelve 
feet of the rear of the cab (App. 130), from which point 
he could not stop his bus with safety to his passengers 
when the cab stopped suddenly. These issues were thor¬ 
oughly argued by counsel and covered in the charge of 
the Court (App. 172). 

. * i 

Ordinary motorists are required in the exercise of rea¬ 
sonable care to provide for the contingency of sudden 
stops on the part of forward vehicles (47 A. L. R. 703, 2 
Blashfield Cyclopedia of Automobile Law and Practice 
(1935 Ed.) 94, Section 942); a common carrier is held tb 
an even higher degree of care in such circumstances, and 
the jury’s finding on these issues was fully supported by 
defendant’s own evidence. 

The decision of the Court further fails to consider that 
plaintiff established a prima facie case under the doctrine 
of res ipsa loquitur by proof of a sudden stop, as to 
which there was complete agreement in the testimony! 
Irrespective of whether the bus was going at a moderate 
speed, or whether another vehicle may have contributed 
to the accident, the testimony proving the sudden stop 
should still be sufficient to avoid the directed verdict 
which this Court says should have been granted. (Wich¬ 
ita- Transportation Company v. Braly, supra, Murray yj 
Rio Grande Motorway, 171 Fed. (2d) 82, Matsumoto Vj 
Chicago and N. W. Railway Co., 168 Fed. (2d) 496, Co/pi -j 
tal Transit Company v. Jackson, 80 U. S. App. D. C. 162, 
149 Fed. (2d) 839). If the case was required to be sub¬ 
mitted to the jury, how then can this court reverse, with¬ 
out remanding the case for a new trial. 

i 
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The opinion of the Court in the instant case next states 
that: 

“It was proved beyond reasonable doubt, although 
appellee denied that she had told her doctor the 4 bus 
and an auto almost had a collision’ 

It is respectfully submitted that there was not an iota of 
testimony that plaintiff made the above-mentioned state¬ 
ment to her doctor. The very most which could have 
been shown by defendant’s evidence was that the medical 
report form filled out and submitted to defendant’s insur¬ 
ance company by plaintiff’s doctor contained the afore¬ 
mentioned statement, and that on that same form a word 
had been changed from “clerk” to “supervisor”, which 
word, a hand writing expert (thoroughly discredited on 
cross-examination and disbelieved by the jury) said was 
in plaintiff’s handwriting. This was not proof beyond a 
reasonable doubt or even substantial proof that plaintiff 
made the statement to her doctor. The doctor was de¬ 
ceased and could not testify at the trial, but even if, for 
the sake of argument, plaintiff had made this statement 
to the doctor, it is equally inferable that it was informa¬ 
tion she obtained later from other passengers on the bus 
or from the defendant’s insurance company. It certainly 
was not proof as to what she herself observed at the time 
of the accident, although that latter inference is the only 
one drawn bv this Court in holding that her testimony 
was “uncertain”, and, therefore unsubstantial. 

The jury had ample opportunity to examine all of the 
evidence, and to see and hear all of the witnesses, as did 
the trial court, and neither the court nor jury arrived at 
the conclusion which this Court has reached on this point. 
In the case of Capital Transit Company v. Grimes, 82 
IT. S. App. D. C. 393, Judge Edgerton, in his dissenting 
opinion, makes the following statement: 

“The Supreme Court has repeatedly reversed ap¬ 
pellate courts that overturned jury verdicts sup¬ 
ported by evidence as this court is doing in this case. 
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In a recent case of this sort the Supreme Court said: 
‘The choice of conflicting versions of the way the 
accident happened, the decision as to which witness 
was telling the truth, the inferences to be drawn from 
uncontroverted as well as controverted facts, are ques¬ 
tions for the jury . . . Once there is a reasonable 
basis in the record for concluding that there was 
negligence which caused the injury, it is irrelevant 
that fair-minded men might reach a different conclu¬ 
sion. For then it would be an invasion of the jury’s 
function that a different conclusion would be more 
reasonable . . . And where, as here, the case turps 
on controverted facts, and the credibility of wit¬ 
nesses, the case is peculiarly one for the jury.’ Ellis 
v. Union Pacific Railroad Co., 329 U. S. 649, 653. 
This court’s disregard of these principles in the pres¬ 
ent case goes to the authority of the Supreme Court 
as well as the integrity of the jury system.” 

In the opinion here it is further said that: 

“The jury in a particular case may not be unrea¬ 
sonable in believing the one and disbelieving the 
others. But in view of appellee’s relatively uncer¬ 
tainty on the witness stand, particularly in view of 
her contradictory statement to her doctor, we must 
conclude the verdict lacks substantial support.” 

What is it that the jury believed from plaintiff’s version 
of the facts? The quotation in the opinion from her 
testimony relates only to whether there was a taxi in 
front of the bus and we know of no requirement that she 
as a passenger must explain all the circumstances of the 
accident. On the contrary she is not expected to be on 
the lookout as to the management of the bus or other 
vehicles (Capital Transit Co. v. Jackson, supra). There 
was other testimony that the taxi was moving the entire 
time and never did come to a stop (App. 51, 53), and also 
that the taxi was different in appearance from the driver’s 
description (App. 59). On liability, it is submitted the 
jury probably believed that there was a taxi that pulled 
out from the curb, but the bus driver was negligent nevei-- 

i 

i 

i 
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fcheless. The jury and trial judge could see and hear the 
driver and it was apparent that he was hedging on cross- 
examination and not disclosing all the facts. His testi¬ 
mony was almost completely negative rather than positive 
(appellee’s brief, pages 15-16) and any jury would have 
returned a verdict for the plaintiff under the circum¬ 
stances. Even assuming this Court can reverse, how can 
it‘ sit as a jury? Would not justice, in these circum¬ 
stances, be better attained by having the verdict of 
another jury? 

In conclusion, we respectfully submit that for this 
Court to overturn a verdict of a jury because of the 
“relative uncertainty” of a witness’ testimony is con¬ 
trary to years of precedent and established law. We 
know of no similar case, but, on the contrary, are fa¬ 
miliar with repeated declarations on the part of the Su¬ 
preme Court of the United States and other appellate 
courts criticizing the practice of invading the jury’s func¬ 
tion in cases where much less than “uncertainty” on the 
part of a witness was accepted by the jury. In Lcuvender 
v. Kurn, 327 U. S. 645, 90 L. ed. 916, 922-3, the Supreme 
Court said: 

“It is no answer to say that the jury’s verdict 
involved speculation and conjecture. Whenever facts 
are in dispute or the evidence is such that fair- 
minded men may draw different inferences, a meas¬ 
ure of speculation and conjecture is required on the 
part of those whose duty it is to settle the dispute 
by choosing what seems to them to be the most rea¬ 
sonable inference. Only when there is a complete 
absence of probative facts to support the conclusion 
reached does a reversible error appear. But where, 
as here, there is an evidentiary basis for the jury’s 
verdict, the jury is free to discard or disbelieve what¬ 
ever facts are inconsistent with its conclusion. 

“And the appellate court’s function is exhausted 
when that evidentiary basis becomes apparent, it 
. ' being immaterial that the eourt might draw a con¬ 
trary inference or feel that another conclusion is 
more reasonable.” 
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And in the case of Myers v. Pittsburgh Coal Co., 233. 
U. S. 184, 58 L. ed. 906, 911, the Supreme Conrt said: 

. - i 

“Unless the testimony was such that no recovery 
can be had upon the facts shown in any view which 
can be properly taken of them, the verdict and Judg¬ 
ment of the district court must be affirmed.” 

And in Hawpt v. United States, 330 U. S, 630, 91 L. ed. 
1145, 1153, the Supreme Court said: .! 

“When enough has been shown to make a case for 
the jury, we may not impeach the verdict by differ¬ 
ing from them on equally reasonable views of a 
witness * meaning.” 

! 

And in Corinne MiU, Canal & Stock Company v. Alexan¬ 
der Toponce, 152 U. S. 405, 38 L. ed. 493, 494, the Su¬ 
preme Court said: 

. • . I 

“It is unnecessary to refer to the testimony which 
tends to weaken the scope of these general statements 
of the plaintiff and the foreman, because such con¬ 
flict presents but a mere question of fact, upon which 
the verdict of the jury is conclusive. 

“It is unnecessary to consider the contradictory 
testimony or to attempt to determine the actual facts 
in reference to this matter. It is enough that the 
jury by their verdict have practically affirmed the 
truth of plaintiff’s story. 

“. . . While the evidence to sustain this verdict 
is not entirely satisfactory, and while, if submitted 
to this court originally on the printed testimony, ; a 
different conclusion might possibly be reached, yet, 
the jury having found for the plaintiff on part of 
his claim and the judge who heard the case in the 
court below having refused to set the verdict aside, 
we do not think it is so far unsupported by the evi¬ 
dence as to justify this court in doing so.” 

And in Tennant v. Peoria & Pekvn Union R. Co., 321 U. S. 
29, 88 L. ed. 520, 525, the Supreme Court said: 

“It is not the function of a court to search the 
record for conflicting circumstantial evidence in order 


i 
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to take the case away from the jury on a theory that 
the proof gives equal support to inconsistent and un¬ 
certain inferences. The focal point of judicial review 
is the reasonableness of the particular inference or 
conclusion drawn by the jury. It is the jury, not the 
court, which is the fact-finding body. It weighs the 
contradictory evidence and inferences, judges the 
credibility of witnesses, receives expert instructions, 
and draws the ultimate conclusion as to the facts. 
The very essence of its function is to select from 
among conflicting inferences and conclusions that 
which it considers most reasonable . . . That con¬ 
clusion, whether it relates to negligence, causation or 
any other factual matter, cannot be ignored. Courts 
are not free to rew^eigh the evidence and set aside 
the jury verdict merely because the jury could have 
drawn different inferences or conclusions or because 
judges feel that other results are more reasonable.” 

Finally, in Chicago and Northwestern Railway Company 
v. Gus B. Ohle, 117 U. S. 123, 29 L. ed. 837, 839, it was 
said: 

“It is not for us to decide that the jury brought 
in a wrong verdict under a correct charge, if the 
record shows, as it does, that there was some evi¬ 
dence to support the finding which was made.” 

We respectfully submit that the decision of the Court 
in the instant case is contrary to numerous decisions of 
the Supreme Court as announced above and that, upon 
reconsideration, this Court will wish to modify its judg¬ 
ment and affirm the judgment of the low’er court in favor 
of the plaintiff, or at the least, award plaintiff a new trial. 

Respectfully submitted, 

Alvin L. Newmyer 
David G. Bress 

Alvin L. Newmyer, Jr. 

Attorneys for Appellee 
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We certify that the foregoing petition is presented in 
good faith and not for the purpose of delay. We further 
certify that three copies of this petition were personally 
served upon Frank F. Roberson, Esq., attorney for ap¬ 
pellant, this 1st day of June, 1951. 

Alvin L. Newmyer 
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David G. Bress 


Alvin L. Newmyer, Jr. 
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